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UNITED STATES OF AMERICA
BEF'ORE THD NATIONAL LABOR RDLATIONS BOARD

REGION 22

POMPTONIAN FOOD SERVICE
Employer_petitioner

and

LOCAL 328J, StrIU

Case 22-RM-755

Union

ORDER ON REMAND ANÌ
DISMISSAL OF PETITIqN

on August 24, 20r i, the Board issuecr an order Remanding the above-captioned case for the

Regional Director to reconsider certain issues and to take action consistent with the Remand order..

specifically, the orde. states that the Director is to reconsider (r) whether.the Emproyer possessed

lhe requisite good faith reasonable uricertainty on October 30, 2009 when the petition was lìlecl and

(2) whether Levitz or other Board precedent reqr.,ires any other form of good faith at the time the

petition was filed and if so, whether.the requis.ite good faith was absent based on.the Enrployer.,s

pre-petition withdrawal of r.ecognition.

The Region's prcvious analysis of the issues in this matter concluded that the RM petìtion

should be ptocessed because the alleged unlawful withdrawal of r.ecognition and unilateral changes

by the Employe. post-dated the employee petition given to the Emproyer indicating a rack of
majority support which the Employer reried on to f e rhe RM petition. lr acrclition, trre Region

relied on Tïuse.e. corÞoration, 349 NLRB 227 (2001) for re proposition that the settrenlent ofan

unfai' labo' p.actice charge which incrr¡des au affirmative bargaining order remedy--as in this case_

-- does not require dismissal ofa pending petition.

The remand nlakes it cleal that the focus of the anarysis should be on whether the Enrployer.

possessed lhe requisite good faith teasonable urcettairrty of rnajodty suppor.t at the tinre the petition

was filed or oclober'30, 2009. The remancr also says that the Region inco'.ectly viewed this case



must be leceived by the Executive Secretary of the Board in Washington, DC by close of business

on October 25,201'1, at 5 p.m. (ET), unless filed electronically. Consistent with tlre Agency's E-

Government initíative, parties are encouraged to frle a request for revlew electronically. If the

request for review is filed electronicalty, it will be considered timely if the transmission ofthe enti¡e

docunent tluough the Agency's website is accomplished by no later than I i:59 p.m. Eastern Time

on the due date. Please be advised that Section l02.ll4 of the Board's Rules and Regulations

ptecludes acceptance of a request for review by facsimile transmission. Upon good cause shown,

the Boald may grant special permission for a longer period within which to file. A copy of the

request for review must be served on each of the othel pafiies to the pr.oceeding, as well as on the

undersigned, in accolrlance with the requirements of the Board's Rules and Regulations. Filing a

tequest for review electtonically may bc accomplished by using the E-filing system on tlie Agency's

website at www.nilb.gov. Once the website is accessed, select the E-Gov tab and then click on E-

filing link on the pull down rnenu. Click on the "Pile Documents" button undel Boatrl/Office ofthe

Executive Sectetary and then follow the dir-ections. The responsibility for the receipt of the request

for t'eview rests exclusively with the sender'. A failure to timely file the request for review will not

be excused on the basis that the transmission could not be acconplished because the Agency,s

website was off line or unavailable fol sorne othel reason, absent a detelmination of technical

failure of the site, with notice ofsuch posted on the website.

Dared at Newark, New Jersey, October11,20ll.

Lightner,

20Íasbington Plaee, 5rl' Flool
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

SETTLEMENT AGREEMENT
IN THE MATTER OF

Pomptonian Food Sewice 22-CA-29046 &, 22-CA-29315

The undersigned Charged Party and the unders¡gned Charging Party, ¡n settlement of the above matter, and subject to the approval
ofthe Regional D¡rector for the National Labor Relat¡ons Board, HEREBY AGREE AS FOLLOWS:

POSTING OF NOTICE - Upon approval of this Agreement and rece¡pt of the Notices from the Reg¡on, wh¡ch may include
Notices ¡n more than one language as deemed app¡opriate by the Reg¡onal D¡rector, the Charged Party will post immediately
in and about its planUoff¡ce, includ¡ng all places where notices to employees/members are customarily posted, and maintain for 60
consecutive days from the date of posting, cop¡es of the attached Not¡ce (and vers¡ons ¡n other languages as deemed
appropriate by the Reg¡onal D¡rector) made a part hereol sa¡d Not¡ces to be s¡gned by a responsible official of the Charged Party
and the date of actual post¡ng to be shown thereon. In the event th¡s Agreement ¡s in settlement of a charge aga¡nst a union, the
union will submit forthwith s¡gned cop¡es of sa¡d Not¡ces to the Reg¡onal Director who w¡ll foMard them to the employer whose
employees are ¡nvolved hereìn, for post¡ng, the employer w¡lling, ¡n consp¡cuous places in and about the employeis plant where
they shall be ma¡nta¡ned for 60 consecutive days from the date of posting. Further, ¡n the event that the charged union mainta¡ns
such bulletin boards at the fac¡lity of the employer where the alleged unfair labor practices occurred, the union shall also post
Not¡ces on each such bulletin board dur¡ng the post¡ng period.

COMPLIANCE WITH NOTICE - The Charged Party will comply with all the terms and prov¡s¡ons of sa¡d Not¡ce.

NON-ADMISSIONS CLAUSE 
- By executing this settlement agreement the Charged Party does not adm¡t that ¡t has violated

the Nal¡onal Labor Relat¡ons Act, as amended.

SCOPE OF THE AGREEMENT - This Agreement settles only the allegations in the above-capt¡oned case(s), and does not
constitute a settlement of any other case(s) or matters. lt does not preclude persons from filing charges, the General Counsei from
prosecuting compla¡nts, or the Board and the courts from f¡nd¡ng v¡olat¡ons w¡th respect to matters which precede the date of the
approvaì of th¡s Agreemenl regardless of whether such matters are known to the General Counsel or are readily discoverable. The
General Counsel reserves the right to use the evidence obtained ¡n the ¡nvestigation and prosecution of the above-captioned
case(s) for any relevant purpose in the l¡tigat¡on of th¡s or any other case(s), and a judge, the Board and the courts may make
find¡ngs of fact and/or conclus¡ons of law w¡th respect to sa¡d evidence.

CONTRIBUTIONS - PENSION FUND CONTRIBUTIONS - $1,995.52 ¡nclud¡ng interest.

REFUSAL TO ISSUE COMPLAINT - ln the event the Charg¡ng Party fails or refuses to become a party to this Agreement,
and if in the Reg¡onal Directo/s discret¡on it w¡ll effectuate the polic¡es of the Nat¡onal Labor Relations Act, the Reg¡onal Director
shall decline to issue a Complaint herc'in (or a new Compla¡nt if one has been w¡thdrawn pursuant to the tems of th¡s Agreemenï,
and this Agreement shall be between the Charged Party and the undersigned Regional Director. A review of such action may be
obtained puÍsuant to Section 102.19 of the Ru¡es and Regulat¡ons of the Board ¡f a request for same is f¡led w¡thin 14 days thereof
Th¡s Agreement shall be null and void ¡f the General Counsel does not sustain the Regional D¡rectods action in the event of a
review. Approval of th¡s Agreement by the Regional Director shall const¡tute w¡lhdrawal of any Compla¡nt(s) and Not¡ce of Hearing
heretofore issued in the above capt¡oned case(s), as well as any answer(s) filed ¡n response.

PERFORMANCE - Performance by the Charged Party w¡th the terms and prov¡sions of this Agreement shall commence
immed¡ately after the Agreement is approved by the Regional Director, or if the Charging Party does not enter into lh¡s Agreement,
performance shall commence immediately upon receipt by the Charged Party of not¡ce that no rev¡ew has been requested or that
the General Counsel has susta¡ned the Regional D¡rector.

NOTIFICATION OF COMPLIANCE - The unders¡gned part¡es to thìs Agreement will each not¡fy the Regional Director in
wI¡ting what steps the Charged Party has taken to comply herew¡th. Such notìf¡cation shall be given within 5 days, and aga¡n after
60 days, fiom the date ofthe approval of this Agreement, In the event the Charging Party does not enter into this Agreement, initial
notice shall be g¡ven w¡thin 5 days after notification from the Regional Director that no rev¡ew has been requested or that the
General Counsel has sustained the Regional D¡rector. Cont¡ngent upon compl¡ance with the terms and provisions hereof, no further
action shal¡ be taken ¡n the above captioned case(s).

;harged Pany
IOMPTONIAN FOOD SERVICE

unargrng r.any
SERVICE EMPLOYEES INTERNATIONAL UNION,
LOCAL 32BJ

ly: Name and T¡tle

s/ Mark Vidovich, Pres¡dent

UAIE

315t2010

Þy Name ano e

isi Andrew Storm
Associate General Counsel

UAIE

3t8t2010

(ecommenoeo Ey:

s/ Chevella Brown-Maynor
Board Aoent

Date

3t9t2010

Approved By:

/s/ J. Michael L¡ghtner
Reqional Director

Date

3t9t2010



FORI,I NLRB-4722

@JÏßÏ8iJ9'@
POSTED PURSUANT TO A SETTLEMENT AGREEMENT

APPROVED BYA REGIONAL DIRECTOR OF THE
NAT¡ONAL LABOR RELATIONS BOARD

AN AGENGY OF THE UNITED STATES GOVERNMENT
FEDER-AL LAw GIvEs YoU THE RIGHT To:

. Form,ioin, or assist a union;

. Choose representatives to bargain with us on your b€half;

. Act together w¡th other employees for your benefit and protection;

. Choose ¡ot to engage in âny ofthese protected activities.

WE WILL NOT refuse to recognize ând bargain in good faith with Service Employees Intemational Unìon,
Local 32BJ (he¡ein the Union) as the exclusive collective bargaining representative of the employees in the
following bargaining unit:

AII full-time and rcgular part-tiûe food service employees of the Employer in the job classifications of
cook, driver/food service worker, food sewice worker/cashier, and food service worker in connection wìth
the Enployer's provision of food services atthe locations ofthe South OrangeMaplewood School District;
but excluding employees in thejob classifications not identified above, managers, corìfidentiâl and cle¡ical
employees, professionâl employees, casual/substitute employees, employees who are school district
students, lemporary employees, supervisors, and guards as defined in the NatioDal labor Relations Act.

WE wlLL NOT cease contributions to the UNITE HERE Worke¡s National Pension Fund without p¡ior notice
to the Union and without affording the Union an opportunity to negotiate and bargain.

WE IVILL NOT unilaterally implement a wâge increase and gra¡ìt sick days to the bargaining unit without
priornotice to the Union and without affording the Union an opportunity to negotiate and bargaiû.

\ tr \{ILL NOT in any like or related mannet interfere with, restrain or coerce employees in the exercise of
their rights guaranteed in Section 7 ofthe National Labor Relations Act.

WE I ILL recognize and, on request, ba¡gain collectively with the Union as the exclusive representative ofour
employees in the above unit with respect to wages, hoì¡rs and other terms and conditions ofemployment and, if
an agreement is reached, embody it in a signed document.

WE WILL, on request, rescind any and all unilateral changes we have made in the terms and conditions of
employme¡t ofthe employees in the involved unit.

WE WILL make whole unit employees by making contributions to the UNITE HERE Workers Nationâl
Pension Fund required unde¡ the terms of A¡ticle 26 ofthe collective bargaining agreement that we withheld,
and WE \ ILL make employees \'r'hole fo¡ any losses resulting fiom our failu¡e to make such payments, with
interest.

POMPTONIAN FOOD SERVICE
(Employer)

(Representatjve) (T¡tle)

Ths Naüonal L-abor Rslalions Aoatd Is an independ6nl Fed€r¿l ag€nct crea¡sd h 1935 to €nturc€ tlìe Naüonal Lâbor Relattons Act tt conducts secret-battot
eleclions b dslem¡ns whether emptoyees ì ¡ant union r€pr€s€ntatlon and ¡t investjgat€s and r€m€d¡€s unfair labor f¡l-dcùcÊs by €mployors and untons. To find
oul morB about your tighb und€r tìê Act and how to fil€ e charg€ or el6djon pôlilion, you mãy Ðeak conñdentally to any agent wiÚl th€ Boalds Regtonat
Ofrcê s6t forth b€low- You may also ob¡a¡n lntorÍìaton fom lhs Boards $ebslte: wì ¡w.ntrb.gov ând the toll-fiee number (866) 667+ILRB (6572).

By

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE.
THIS NOTICE MI.JSI REMAIN POSTED FOR 60 CONSECUTI\Æ DAYS FROM THE DA'IE OF POS-TING AND MUST NOI BE A!'IERÊD, DEFACED. OR
COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNTNG THIS NOTICE OR COMPLIANCE VVITH ITS PROMSTONS MAY BÊ DIRECIED
TO THE ABOVE REGIONAL OFFICE S COMPUÀNCE OFFICER,

VeleÌan's Adln¡nistratio¡Ì Builii¡ng, NLRB,20 W¿shinelon Place,5'h Floor Ne\tarh NJ 07ì02,
T€l (973) 645-2100. Hoùrs ofOperation:8:30 am. to 5:00 p.m.
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EPSTEIN BEEKER & GREEN P.tr.
ATTtrRNEYE AT LAW

Z 5E] PARK AVENUE
NEW YORK, NEW YtrRK 18177-1211

212,351,45tr8
FA)(i 212.661 -tr949

www. tEGLAw. coM

STEVEN M. S\¡/IRSKY
fELi 212,351 .4640
FA)<t 21 2,8 7 8,e650
SsWIRSKY@EBGLAW.COM

March 5, 2010

VIAELECTRONIC & US MAIL

Chevella Brown-Maynor
The National Labor Relations Board
Region 22
22 Washington Place, 5th Floor
Newark, NJ 07102-3115

Re: Service Employees Intemational Union, Local 32 BJ and Pomptonian Food
Service
Case Nos. 22-CA-290946 and 22-CA-29375

Dear Ms. Brom-Maynor:

Enclosed please find a copy of the proposed Settlement Agreement in the above
referenced Unfair Labor Practice charges, which has been signed today on behalf of Pomptonian
Food Service ("Pomptonian") by company President Mark Vidovich.

Pomptonian has agreed to enter into and executed this Agreement in reliance upon
the representation of charging party Local 32BJ SEru that this Agreement resolves any and all
claims of unfair labor practice activity that have been or could have been raised by it against
Pomptonian with respect to any matter occurring through this date. In addition, Pomptonian has
agreed to enter into and has executed this Agreement in reliance upon the fact that the National
Labor Relations Board shall continue to hold in abeyance the Petition frled by Pomptonian in
Case No. 22-RM-7 55, and that upon the conclusion of the Notice posting period provided for in
the Agreement said Petition shall be processed by the Board.

It is our understanding that the Regional Director shall at this time convey the
Agreement to the Charging Party for it to sign and enter into the Agreement as well, and that if
the Charging Party does not enter into the Agreement on a timely basis, i.e. within seven days,
that the Agreement and the settlement shall be approved as a uniiateral settlement. I ask that you
please keep me apprised as to whethe¡ and when the Charging Party enteß into the Agreement
and the date that the Regional Director approves the Agreement. We understand that the Region

LO5 ANGELES ' MIAMI ' NEWAR'<
STAMFORD ' WASHINGTEN, DE

FIRM:6 I 05 745 v I EP5IEIN B€C'<êR GRÊÉN WjCKLIFF E HÁLL, ÊC. IN-TEXAS ONLY



will now prepare and forward to Pomptonian the actual Notices for posting following the
approval of the Agreement.

Very t¡rly yours, ,
// //,{@,-

Steven M. Swirsky 
I

SMS:sgw
Enclosure

Chevella Brown-Maynor, Esq.
March 5, 2010
Page 2

FIRM:6105745v1



'u- *J[trd8ig9r.
POSTED PURSUANT TO A SËTTLEMËNT AGREEMENT

APPROVED BY A REGIONAL DIRECTOR OF THE
Ë{AT¡ONAL LABOR RELATIONS BOARD

AN AGENCY OF THC UruITCO STNTES EOVËRNMENT
FEDENAL LAìV GIVES YOU THE NIGHT TO!

Fotm,join, or assist a ùn¡oni
c¡oose represehtatives to bargain with t¡s on your bhalf;
Açt tog€ther v¡{r oth€rernployeos for your benefÍt and protecl¡on;

Choose rot to enggge in 6¡¡y of these Prolelted activitie's.

-wE lvrl'r. NÓt rofuse to recogr¡ize and bargain in good faith lvith servicÞ Efnployees

Inìe¡natio¡al Union, l¡cal 32BJ Û¿rein tlle Union) 6s the exclusive collective bargainitg

r€pres€ûhitiÍe ollhe employees in the following bargaining unit:

Al¡ fïll-time and regular psrt'ti¡ne food serv¡ce employees of'the Employer ìn th6

job cl¡gsific:rtionÉ ofcook, driver/food service rvorker, food service rvorker/c¿shier, qrd
'tood 

service wgrktr i[ connectiof with lhe Enployer's p¡ov¡sion'offood servìc€'ç ât the

loc¿tions,oflhe South O¡trtgdMaplowood School Dlst¡ict; but exqluding èmployee¡ in

tl¡e job cl¡usifcÂtions not identificd above, tnonagers, confidenlial and cle-ric¿l

e¡ploye6, profásional employees, casuaysubstitute smployees, employees \rho are

schooi d ist¡iirstrdents, temporary employees, supeflisors, and Suards Ès dêfined i[ the

Narional labor Rel¡tions Act.

WE WILL NOI'c€¡so conlributiolts to thê UNITE I{BRE Workets National Pcos¡orl Fund

without prior notic! to t¡lo U¡riorì 6¡d rvithour aflordillg the UníoÍ en opporlür¡ity to negotiaté and

bargain.

. l¡/E WILL NOT udlate¡ally ìlnPfo¡¡eú â rvogg inc¡esse e'nd gÉ¡t sick ilays ro fhe bargûining

unit w¡tl¡oul ptior notic€'io ttri Unìoi an¿ w¡thout'affording thoUùion án opportun¡tylo ne8otiate

and ba¡gain,

\YE IVILL NoT in any like or ¡elûted rnai¡n9r, intçrfere vitl¡, le'sFaín or coerce employels i¡ the

exerciseoflheir rigltts guarante€d in Seation 7 oftheNatìQnql Lsbol Relations A9¿

ìfIE WILL ¡ecog¡ize and, on reques! bargâi0 colteatively wit! the Union â3 the exclusive-

representat¡ve of our cmplo)€es ilr the tbove unit with respect lo lvsges, hours ând o le¡ tellfls

aniconditions olemployrnent and, if 4!l 8'8re¿morìt is rsáched, embody ít in asignrd documeot'

lYE \IILL, on requcsl resoind any and ail unilateral châ¡ges.we havg m¡de i[ thè terms ald
cond¡tíons ofemployment oflhe enìploye€s ¡n the involved unit,

WE MLL mâke \vholo urtit elrploye€s by nìaking contribùtíors to thB UNITE IJERB Workers

National Pension Fund required u¡der the terms of 
^rlicla 

26 of thô collecl¡ve l,argtining

âgreenìent that rve ivithheld;a8d WE WII,L lnake eñployees whole for any lossestesul(ing front

our failúreto make.such pâyments, witll ittterest.

THlglgAN OFFIGIALNOTICË 4NÞ lt{Ug-f lioT BÉ DEFACED BY ANYONE'

rHls NorcE M{rsr REMATN posro ¡on æ corlèÈàuniÈì¡vs ¡aox rrte onre or poslrNo ÀNo Ètusr Nor 8É ¡rr¡neq o¡f.4Ë9'-98
ò;EÀãöËv ;iÑv oriËii,rÁrEñiÂL ;clw oirËdnÑË-odNiÉäi{ftê-ñiìs ÑõlliÈõÃ co¡'rÈLu¡ce wfi ffI} PRov¡sìoNs rrÀY 8E DIREcTED

rbrHEÄBoV: RÊ38NALPFÉ13,'F"Ì 
trlf,lg{?t-8:tåS*hinslon prsc..5" Froor. Nc$ãrk, }u 07rû2'

rel (9ßi ò45:21ò0. Hou.ß ofoplIåfoni E:30 á,m, ro 5j0¡ !.ir.



FOR[4 NLRS-4775
(2-02\

UNITED STA-TES GOVERNMENT
NATIONAL-LABOR.RELATIONS BOARD

SETTLEMENT AGREEMENT
IN THE MATTER OF

Pomptoniarr Fóod Seruice 22-C A-29046. &, 22-CA-293 I 5

The undersígned Charged Party andìhe undersigned Charging Party, in settlement ofthe above malter, and subject to lhe approval
of lhe Reg¡onal Director for the Nat¡onai Labor Relations Board, HEREBY AGREE AS FOLLOWS:

POSTING OF NOTICE - Upon approval of th¡s Agreement and receipt of the Notices lom the Region, whlch may ¡ncluds
Notices in more than one language as deemed appropr¡afs by the Reglônal Dlrector, lhe Charged Party wìll post immediatefy
in and about ¡ts planuoffice, ¡ncludiig all places where not¡ces to employees/members are customar¡ly posted, and mainta¡n for ô0
consecutive days fiom the date of posl¡ng, cop¡es of the atlached Nolic€ (and versions ln ofher languages as deemed
appropriate by th9 Reglonal Þ¡reotor) made a part hereof, sa¡d Notices to bes¡gned by a responsible off¡cial ofthe Charged Party
and the datè of açiual posting to be shown lhereon. ln the event lhis Agreément is in settlement of a charge gain t a union, the
unÍon w¡l¡ submit forthwith signed copies of said Not¡ces to ths Regional Dlreclor who will forward them to lhe emp¡oyer rwhose
employees are ¡nvolved herein, for posllng, lhe employer Willing, in conspicuous plâces in and about the employe/s plant where
they shall be maintained for 60 consecut¡ve days from the date of posting. Further, in the event that the charged union mainta¡ns
such bul¡etin boards at the facility of the employer where lhe alleged unfair labor praclices occurred, the uñion shafl also post
Notices on each such bullelin board during the posting per¡od,

COMPLIANCE WITH NOTICE - The charged Party will comply w¡th all the terms and provisions of said Notice.

NON-ADMISSIONS CLAUSE - By executing this settlement agreement lhe charged Party does nol admit that it has víolaled
the Nalional Labor Relations Act, as amended.

SCOPE OF THE AGREEMENT - This Agreement seltles only the alfegations jn lhe above-caplioned case(s), and does not
const¡tute a settlemenl of any other case(s) or malters. lt does nôtpteclude persons from lìling charges, fhe General Counsel from
prosecuting complaints, or the Board and the courts from finding v¡olations with respect to matters which precêde the date of lhe
approval of th¡s Agreement .egardless of whether such matteÍs áre known to the General Counsel or aré reãOily discoveraOie. The
General-Counsel reserves tho right to use the ev¡dence obtained ¡n the investigâtiÒn and ptosecut¡on df the above-caplioned
case(s) for_any relevant purpose in lhe l¡tigal¡on of this or any other case(s), and a judge, the Board and the courts may make
Jind¡ngs offact and/or conclusions of lawwifh respect to sald evidence.

CONTRIBUTIONS - PENSION FUND CONTR|BUT|ONS - g j,99S.S2 ¡nctuding inreresr.

REFUSAL TO ISSUE COMPLAINT - ln the event the charging Party fails or refuses to become a pariy to thls Agreement,
and.if ¡n the Regionâl DÌreclois d¡scretion it w¡ll effectu¿¡te the pol¡cies of the National Labor Relations Act, thê Regionál Directgr
shall d€clìne to ¡ssue a Complaint herein (or a.new Complaint if one has been wilhdrawn pursuant to [he tems of this Agrcementl,
and this Agreement shall be between lhe Charged Party and lhe undersigned Régio¡¿l Dkector. A review of such,aclién may bã
oblained pursuant to Section 102.19 of the Rules and Regulations of lhe Board ¡f á requesl for same is l¡led w¡lhin l4 days the;eol
Th¡s Agreement shall be null and void lf the General counsel dpes not sustain lhe Regional Directois aetion in the êvent of a
review. Approval of this Agreement by the Regional D¡rector shall constitule w¡thdrawal of any Complaint(s) and Not¡ce of Hèaring
heretofore issued in the âbove capt¡oned case(s), as wellâs any answè4sy fled in response.

PERFORMANCE - Pelormance by the Charged Party with the terms and provis¡ons of this Agreement shall commence
immedjately aflerlhe Agreement is epproved by the Regional D¡r€cto¡, or it the Charging Party does noienter into this Agreemen[,
performance shall commence immediately upon rece¡pt by thè charged Party of noticelhat no review has been requestéd or lhaù
the Generâl Counsel has sustained lhe Regional Director.

NOT|FICATION OF COMPLIANCE - The undersigned parlies to this Agreement w¡ll each notry the Regional Dkecter in
wr¡ting what steps lhe Charged Pârty has laken to comply.hêrewilh. Such notification shall be g¡ven vøtñin 5 dayð, and again after
60.days, from the date o,flhe approval of this Agreement. in the event the Charging Party does not enter iirto thið Àgreemãnt, initiat
nol¡ce shall be gjven w¡lhin 5 days after notificalion froin lhe Regional D¡rectõr that no review has been requeited or that the
General Counsel has sustained the Regional Direotor. Cont¡ngent upon compliance wilh the terms and provisioni hereol nó further
act¡on shall be taken in lhe above captioned case(s).

C:\Ðocunrents and Settings\Mark\Local SettingS\Ternþoiar.y ltte¡net Iiles\OLKD\SET.22-C A-2904622-CA-
29315.doc

unargeo Fany
POMPTONIAN FOOD SËRVICE

Charg¡ng Parly
SERVICE EMPLOYEÊS INTERNATIONAL UNION, LOCAL
32BJ

'ØHJ{'È.."¡.\on+ Date

elrlø
tsy Name and I ¡tle Date

Kecommended By:

Board Agent

Date ,Appfoved tsy:

Poàiôñâl n¡rêôtót

Date
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From: Manny Pastreich lmailto:mpastreich@seiu32bj.orgl
Sent: Friday, July 02, 2010 11:05 AM
To: Howard Grinberg
Cc: Jason Turi
Subjecti RE: SOM SEIU

Howard,

ffi äé]r!ii-¡oil:i¡ffi:ih.€'dt¡æffi
We have never made that a cont¡ngency and still do not.

We remain ready and will¡ng to bargain and as I mentioned, we have been wa¡ting for a date.

To move th¡s along, here are some dates we could be available.

July 16th

Aug 'l 2th

Manny

From: Howard Gr¡nberg
Sent: Thursday, luly 01, 2010 72:24 PM

To: Manny Pastre¡ch
Cc: Candy Vídov¡ch
Subject: SOM SEIU

Howard Grinberg
Director of Operations

Dear Mamy,

With regard to our conversation yesterday, Pomptonian has been and continues to be willing to negotiate. This
negotiation cannot be, as you suggested, contingent upon our withdrawing the RM petition.

If you remove this stipulation, we would be pleased to set up a negotiation session with you- Please list some
available dates and times, so that we can compare calendars.

Best regards,



From: Manny Pastre¡ch lmailto:mpastreich@seiu3zbi.orql
Sent: Wednesday, September 72, 7010 2i49 PM

To: Howard Grinberg
Subject: Bargaining

Howard,

I offered to send you language on a side agreement about postings related to dues and back up of my
statement that we had a duty to represent everyone even if they don't pay dues (bargaining, grievances, etc).

The relevant part ofthe PDF document attached is the second full paragraph on 7th page (page 402) that
describes our duty. Below, is suggested language for a s¡de letter that would be acceptable to us to put both
the RM Petition and the Dues issue to bed.

Let me know if this helps move things along.

Manny

Proposed Side Letter to Agreement

This will confirm our understanding that throughout the term of the collective bargaining agreement,
the Union will maintain a notice on the bulletin board provided by ihe Employer advising employees
of their rights under the U.S. Supreme Courfs decision in Communication Workers v. Beck, 487 U.S.
735 (leBB).

The Employer will immediately withdraw its RM petition currently before the NLRB (Case 22-RM-
755).

<<IBEW Local 2088 218 NLRB 396.pdf>>



From: Howard Grinberg lmailto:horinberq@oomptonian.coml
Sent: Wednesday, September 29, 2010 1:15 PM

To: 'Manny Pastreich'
Subject; South Orange

Dear Manny,

Thank you for your recent e-mail regarding one of the issues that we had discussed during the negotiation
sessions. The language is not what we were looking for. We were asking for the removal of the Union Security
Clause, allowing people not to join the Union and not to pay any dues at all if that is their choice.

Also, as we have mentioned in our many conversations, Pomptonian does not intend to withdraw from the RM
petition, since a large number of the staff members have expressed an interest in seeing a secret ballot election
proceed.

Best regards,

Howard Grinberg
Director of Operations'# çnFûtÌÉlû¡ildü üVlr¡ÐEr{ÊrG ¡it¡¡l /

3 Edison Place
Fa¡rfield, NJ 07004
P - 973-882-8070
F - 973-882-6646
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United States Government

NATIONAL LABOR RELATIONS BOARD

Region 22

20 Washington Place, Srh Floor

Newark, NJ 07102-3115

Telephone: 97 3-645-21 00

[,Yil

November 5, 2010

Steven M. Swirsky, Esq.
Epstein Becker & Green PC
250 Park Avenue
New York, NY 10177

Re: Pomptonian Food Service
Cases 22-C A-290 4 6, 22 -C A-293 1 5

Dear Mr. Swirsky:

After a review of all aspects of compliance in the above-captioned case, it has been determined
that the Employer has met its obligations with regard to all terms and provisions of the
Settlement Agreement in this matter.

Accordingly, this matter is hereby ciosed and will remain closed, conditioned upon continued
compliance. In the event that subsequent violations of the National Labor Relations Act oocur,
this matter may be reopened.

cc: Rich Ward, Director of Operation
Pomptonian Food Service
3 Edison Place
Fairf,reld, NJ 07004

Service Employees Intemational
Union Local 32BJ
1 'ù/ashington Park 12th Floor,Suite 1203
Newark, NJ 07102

Andrew Strom" Esq.
Associate General Counsel
Service Employees Intemational Union, 328-32J
101 Avenue of Americas
New York, NY 10013

Very truly yours,

Kaufma¡
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UNITDD STATES Of' AMDRICA
BEFORE THE NATIONAL LABOR RD,LATIONS BOARD

REGION 22

POMFTONIAN T'OOD SERVICE

Employer-Petitioner

and

LOCAL32&I,SEIU

Ç¡ee 22-RM-755

Intêrvèhof/Uniûù

Cou sÊl for the Union in thjs m4tter submitted a letter dated October 15, 2010, requcsting

that the instant Petition be dismisscd, A copy of the tetter is att¿checl å¡ìd I am considering the

lÞtter as a Motion ûo Diffniss the Petition and rcquasting thâf the pårties zubmit their positions to

me regardíng ùis Motion.

'l'tre following informafio¡ is provided as bockgo¡na ø the fiting of the ¡retition. In or

about late Aprit, 2009, the Employer was presedted with an cmployee-signed petition indicating

the a rnajority of tl¡e unit employees no longer wlshed to be represefted by the Union, The

Emplover sent a letfçr ûo Ître union alâted May tI, 2009 stating that it iÍtcnded fo wirhdraw

rcoognition åom the Union based on the petition, effeetíve at úe expiration of the contrÂct on

Algusf 31,2009. Sometime hetween May t lth anil Augusr 3l st, the Union sent a petition to the

Ëmployer showing that ¿ majoriry of ulit employees now supported the Uniot, The Pmployer

assefted thaf the Union had coerced employe€s into sþing that petition and withdrew

rccogrrition on Awust 3lst, The Emplgyer subsequently filed this RM Petition on Octobcr 9,

2009, bascd on the employeo+igned petirion it had ¡cceived ir late April, 2009.



DEC-ør-Ærø 74,37

Proccssing of the Petition was pended because of two related unfair labor practice

chfiges filed hy the Union. Case 22.C4-29046, alleged that the Employer unlawfi¡lly failed and

rcfr¡sed to bitgain v,/ith the Union, at its Meplewood/Sruth Orange, New Jersey school district

locations, by refusing tÐ negotiafe a $¡ccessor collective bargaining agreement with the Union

and unlawfully withdrawing recognition from the Union at a time when it could not be

demonstrated that a n4iotity of the unit employees no longer supported ths lJniofl as thci¡

batgainÍng representative, in violæion of Se,ction 8(aXl) a¡rd (5) of thc Act. The Region's

investigation of tirls oharge concludsi thât the Union had restablished its mâjority suppon with

the rxrÍt employees at thè time tlrc Employer wÍtbdrew r€cognÍtion at the expirâtion of the

contüÊ1 on August 3I, 2009 and there was no evidencç thst the support had been obtained

tbrough coercion. Acoordingly, thÈ Regio found ùrat the Employet's wirhdrawal of recognitiou

was unlawful-

In Case 22-CA-29315, the Uniou alteged that the Employor unlarvfully faited and rcfused

to hatgain with the Union by unilafemlly (1) discontinuing to make pension firnd contributions,

(2) imptementlng wage intreases an<i (3) grarrting s¡ck dâys to employoes, 'Ilose cherges were

also found to be meritorious by the Region, On Ma¡ch 9" 2010 the Regional Director approved a

Settlement Agfeeffierìt entered. inlo by thè pardes ìhat providød a full remedy of the allêgâtlôns

iflvolwd, lncluding án âfümative bargaining obligâtion and the posting af a Noticê to

Employces. Thereaftcr, this office implemenæd the terms of the settlemçnt egreçmenf snd the

unfeir Iabor practiçe çases were glosed on complÍance or November 5, 2010.

In his Motion, cou¡sel fo¡ the U¡ion contends that the settlemeEt of the unfair laboi

practices requires dismissal of the ¡nstrant Petition Counsel asserts th¿t the imposltlon of an

afrrmative bargaining order as a pan of thc settlement precludes the considera¡ion of the
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. questian concertrilg representalib¡l mised by the Petitiorl Coürsel früther corrtends thal ihe

ln$tânt Petition was taiuted by the unfair labor practiccs that geve nse io tho sbarges and the

settlement and, thus, the Petition must be dismi$$Ëd. In its Motion" the Union relies on tl¡e

Board's decision in HQM of Êaysídz, UC, L4SNLRB 758 (2006) in support of its contention

tlnt \rhe¡ the Board impoges an affirmative bargahiry obligation, there is no longer a question

conceming rep¡eser¡tation and, thereforc, a Petition ohallenging a union's presruned maÌority

status m¿y trot be entBftairFrl, Further, the uuion contends that üe instffrt petition must be

dismissed ínæmuph æ ít was flled on october g, 2009, about five monrhs afrer thc Employer's

anticþatory withdrawal of recognition that occuffed in tr{ay 200g and that ultimately tumçd out

to be unlawftl and thc subject of tùe settlement agrcement referenced above. I¡ this regard, the

uaion assetts that, in fi¡jfig thç instarit petitíolr the Employer may not ¡ely upon âny good faith

reasonÂble uflceftainty about the unlon's continuing mqiofity status rhat nlây.hâve existed in

May, 2009, since the Union had nodfied the Eftployor that it had restablishEd its majority status

alllong the employees by the tirî¡e the petition was filed in osrober, 2009 and the union,s

unçoerced majority statm wa,s confirmed þ tho Region in its investigation of the above unfair

labor practice charges,

The Employçr oootends thet prooessÍng of thè rnstant petition shourd be resumod

inasmuch as (l) the instâÈt Pctition wes filed in e timely manner, and (2) the allege.d recognition-

relâted gonduct by the Employer postdotes the showing ofinterest a¡d should not affect the tTling

of the Peûtion and does Þot Ìvarfar¡t dismissal ofthe pctítion.

Under Section 9(çX1) of ihe Acr, conducting al election putsr.¡snt to a petition is

conditioned upon finrling that a question conceming representâtion exists. The assertions miscd
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by the Union gen€rste subsfafl¿ial and m¿ærial issues of fact and law as to whether I'u¡ther

processing offhç Petition is warranted, Accordirgly,

IT IS IüREBY ORDERED that any party involved in this matter provide written cause

of its legal position and aryuïrent as to whether the instånt Petftlon waïrants cotrtiflued

processing. Any submission should be accompauied by supporting documentary evidørce, cite

relevant ancl applic¿ble legal authority, and in particula¡ should addrcss tle issues articutated

herein, including the followilg:

1. Is there a reasonable cause to believe thât a qusstion oonc€millg rcpreseDt4tion
existcd at the time the Petition was filed? On whsf baçis?

2. Does ssttlement of the refE¡ens€d unfair labr¡r practicc allegatious require
dlsmissal .of tlre instant Petition? On what basis? Does the Boa¡d caselaw in
Trusèrv Cotpardîion, 349 NLRB 227, ot Big Three Industrias,2ol NLRE 197
apply here?

3. Please address whether firther pn¡cesslng of tåe instant Petition is inconsistert
with the Rsgion's finding that the Union had rcstablished its majority st*tus by the
filing dale ofrhe perition?

I Any submission must be received in this offrce by the close of business oU Decembcr 13,

2010, with a copy o the other parties being simultâneously sewed.

Dated at Newarþ Nvw Jersey rhis la day of December, 2Ot 0,

Attaçhmentc
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X+4¡+¡lËl-c¿s-gg5rc!ùy
M¡c,à¡el Ligùhe¡
Regiød Dùi:otor
NLRB Region 22
20 Wasbington place, 5th floor
Newa¡k, NI Ult1z-is7o

Rg PoùrptÕrriån Fçod SErvíçÞ
Cæe 22-RM_7J5

De¿r Mr. Llght¡er;

I ¿m w¡itinf, on belulföf Sfrvice EEp¡oyees Itrter¡åriotrå¡ Unioq Local32BJ fT-ocal 328-r' or .'he UnionJ to *t f"'üh,tili'¡ri;-.äüäs as to why theabove-referaroed petition sho¡td be disir,isse¿-

_,_ _ " . T""ryUtil" u,ås ñI$d ó Oôtober 30, 2009, bur procçssiFg of rhË pEütion

Fiï,ffiixr.,rury.iË"trår,ffi H;tr;ffi;tpcogtrition toß Local 328J, and-rhe neg¡"räro*¡ ¡"oîäiää"ot wra^Pomptoriãfl tra¡ impose<t au'afÊ¡mariv. Ëidñ;;ïs"doi.îir_r*i*
.ARcrJÀ{E}ü

A

fl:slm"*r;*H¡'îiffi*g*fr ffi¡.w'"dt5coll¡¿giug support fo¡ lhc Union, ad it eqsu¡es-thÃt úe Uní;Ìr,il¡ ¡ot bep¡ce¡u¡ed to gchieve imuedi*e results ar lt;b*;;tü'irb-l"Ti.rufo üo rieo,not be in ùe Êmployeos' besr intËrests .- td, 
"tÈ1,-ffiãrÃ*liiurg *tf¡çneeioo¡urposes m affintrÊtive bärsabing obrig"tto", uv d"finrüõ,ä-uËi, * r,orgu. 

"åHJrL:**ng reprasentarioì¡ *ã tn loi ur"i rr"irìiTü,r' p.¡¡tl*.u"t ou

-^__-T-hB 
Bo.n¡'s decjsio¡r fu ïh¡r€¡n/ ??,, 141 l,[tRB 227 (200e is uot to rheconÈary for tn'o ¡euÉons. In ?Ì'ssru- th" n"'-¿ f,rli tluîrf,îJ"ìiä",,, "r*"E(aXS) 

cherge cianor preyidE ¡ þ¿¡is OrO*ir*irJ"ìäääiî'äo p"uri*nl.aDy Þmptoyee. pdot r,o rhe Be$l€ûsEL r,*ì_ ¡î" 
"-.,-"pluiJåiil'ru u*r** ¡,
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involvedu RD petitiou rafberrù¡¡ ao RM petition- The Board majority ia rnrsezv expressed.oncern tåal "tùe pcriticqq be bound to a settrÈúûÊnt by orherÊ that i'rpärs to waive rüï 
- - "

pditio_tref,'s right uüd€¡ rho Apt ts þye thg d*.tlf;rrú"" pJdh"D. püocaðsed.,, Id. e+t Z3Z, s., t4,H15.., rhere is_10 concem about the sÊÊtt*"*t **"t¡! tr"JJrì qrrüp¡oye,es beeåuse tüÊ Rrt4e€L¡m $,T lled by the emplo¡,rr. 
_ 
A secoad ,r*;;hy-irï; does nor açrply h*e is rhar the

ffåHtffi i"i"',i:-#,#ffi ffi îT,ím*"J[*:är#i#*"ËJ"åiquestion concetring rsprEserrta

B' @-"ft tñ¡*T"hr"db),tlreEm"L*rb
Unlawfi¡l Çorducf

.^-__¡!1-t ùgq 
_the 

question of whçther the settle,üEdt nÞEessihtss disü¡issal of thesecçmtrcånon pet¡tisq' there ie a separaÞ basis for dis¡dssitre the dac.rtification petition _ thopa'titioq u,ãs tfliûted by ttre unfair lab", p*"dr. ã;;äãîs-.i"*th. senlem€ßt. The fåcts ûe e6follows; po¡&çoolao æm.n ø on uävl l, z'og dili iñääà ro withürì, ¡ecostrilior uFÞtrtheøcpirdorofthecorlcctivebargatniíg+i"-iãî.ri*iË1"s,"t31,2009. 
A.fterrhaÍa¡mounoqneal PomDtofliã¡ ur!¿vdüllv ruzua to atgi" 

" ""i.*-*. uc¡*"¿ .tr-"rQr"l"øby the Boud in ãpru af Bq'side, ÞoÅptooi* root tLãrc 
"ctions 

at i,. perit tcoeuse it6 actio¡swould oalybe trawfut if rbê Uúonhâd;suåIy lil;ã;õ?]ñoË by thë time rhe cgrrsctørpircd. Pompûoniu clid not fite ie RM petition qatt "Q*o'täã'q 
ZOOf _ _oo g¡a¡ fivs mo¡¡thseûet tho rnticþatory withdr¿n¡at 

"f 
rootiriti"ì tUrtä,iä-oü io uo *lo*Srl,

, -, ry3 if P.opetoniar was reJfng upon a shewiat of iue(e.r thar predar*d its u¡rlawfi¡racro, the RM perition is srilr råtnt'd iecãu; * rdbtå;õäiy fiIe aa RM petirion wbere ir- ca¡ <lEltronstafç '?ood'faith ¡easonabtu onrert"inty' áe io t¡! unilrr,u outinui¡g rnajoriry * ¡s.IEvíE Furnìt'¿rt Co. of rh¿ Pø¡.ìtìq ¡¡¡ ¡¡¡,fi3 flä, 7}þöif,]"*ptooian was ¡squircd tohmborirspod reitnol""'t"i"i.ím"Gîit ¡i"iil;l*"#:'"; po.pro'ian,s unrswfi¡¡soh
liT***.*-l æ"d faith rurcøiainry. te" t ont* A ïtililding Materlat hrp.,322 NLRB U5,t 77 (1996)c.q¡v suc.h doubt rnu¡t be rais*¿ i" r o".tål i=. ãi'*f"i. mo, practiccs of the sort
J!{r.' u"9*1u ug ci¡crust¡nces to.afert ur. un¡*t'"tir,s,-iuî", *pro¡æu aisafrecdq¡L o¡
#ff:¡tÏ_a*c: rhc bargainiag rel"ro¡cbip i$"ii). rr-*Ëiveìibê ftsr in May 200e,

r:1trr&i+Ëåå:i'#T.Hffiy,ffi .%i*.å:#i"ffiffi;*IH"-*
i/,T'fffi i,.tTäï"itrÅ|,r#å"ffi,,ilí,#,r,,ffir#ffi",r
havê ¡o-b-ou¡rded to tl¡e point wherc t¡qe woo¡¿ d ¡o'ão,itiîti.oevq atorrt the U¡ion,¡¡üeJonfy stâtqs,

Since Pomptonian's uxlawñrl ace preeluded th+ exisùErice ofa¡¡y good f¿ith donbt, itspÊtitíon Eust bo dismissed.

Siacorely,

ù"L Iq"^
Andrew Shom
Associ¿te GeüÊ¡al

TNTA P. ø7
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NATIONAL LABOR RELATIONS BOARD
REGION22

------- x
POMPTONIANFOOD SERVICE, :

- against -

LOCAL 328J, SEIU,

Emolover-Petitioners-'
' : Case No. 22-RM-7 55

:

I¡rterwenor-Union. :

------ x

RESPONSE OF POMPTONIAN FOOD SERVICE TO NOTICE TO SHOW CAUSE
DATED DECEMBER 1,2()1O

Pomptonian Food Service ("Pomptonian"), by its attomeys Epsteìn, Becker &

Green, P.c., submits this Response to the Notice to show cause dated December 1, 2010 (the

"Notice") issued by the Regional Director of Region 22 of rhe National Labor Relations Board.

The Notice states that it was issued in response to an october 15,2o10,1etter to the Regional

Director, sent ex parte by counsel for Local 32BJ sEru (Local 328J" or the "union"), which

the Regional Director has now determined shall be treated as a motion to dismiss the Petition

fi1ed by Pomptonian on October 30, 2009. The Notice directs the parties to set forth their

positions and argument "as to whether the instant Petition warrants further processing" and, in

parlicular, to address the following questions:l

I In the Notice, the Regional Director describes the Notice as having been issued ùr response to an October 15, 2010
lette¡ from the Union's counsel, as to which "I am considering the fUnion's October 15, 2010] letter as a Motion to
Dismiss the Petition...." The Notice does not cite any section of Act, the Board's Rules and Regulations or any
other authority as authorizing the Regional Director to issue a Notice to Show Cause mo¡e than six week after the
so-called. ex pøt'te motion was filed o¡ to proceed in any manner other than issuing a Notice of Hearing to allow for
the develoPment of a full and complete record to the extent these íssues may need to be considered by the Board. In
fact, the Notice is procedurally defective and fails to comply with Section 102.65 of the Board's Rules and
Regulations because the Union failed to serve its "rnotion" on Pomptonian. Also, the Union's motion was filed
apploximately tb¡ee weeks befo¡e the Region issued its November 5, 2010 closing letter with respect to the
Settlement Agreement in Cases No. 22-CA,-28977 and, 22-CA-29046, almost two montbs before ihe Region
informed Pomptonian of fhe facf that the Union had made such a motion or provided a copy to Pomptonian as an
attachment to the December 1, 2010 Notice to Show Cause, and almost one year after Pompionian file¿ the petition.

FIRM:10685831v2



1. Is there a reasonable cause to believe that a question conceming
representation existed at the time the Petition was filed? On what basis?

2. Does settlement of the referenced unfair labor practice allegation require
dismissal of the instant petition? On what basis? Does the Board case law
in Truserv Corporation, 349 NLRB 227, or Big Three Industries, 201
NLRB 197 applyhere?

3. Please address whether further processing of the instant petition is
inconsistent with the Region's finding that the Union had reestablished its
majority status by the filing date of the Petition?

It is clear, for the reasons set herein that a valid question conceming

representation existed among the unit of Pomptonian employees described in the Petition at the

time that Pomptonian filed the Petition (and continues to exist at this time) because, inter alia, its

employees had presented Pomptonian with a petition signed by a majority of the employees in

the South Orange-Maplewood School District (the "District") covered by its contract with the

Union stating that they no longer wished to be represented by the Union for collective bargaining

puposes, and because even after the Union subsequently presented Pomptonian with an undated

petition signed by a majority of the employees in the unit stating that they did want to be

represented by the union if the employees who had only signed the petition asking pomptonian

to withdraw recognition were counted, reasonable uncertainty alose and has continued to exist as

to the union's representative status, which :urrrder Levitz couid only be resolved through a Board

conducted secret ballot representation election.

The non-admission settlement of the allegations of Cases No. 29046 that were

resolved by the non-admission Settlement Agreement Pomptonian entered into in March 2010

does not require the dismissal of the Petition. There can be no question that reasonable

A party asserting ftaud, misconduct or supervisory taint in cormection with a showing of interest must take early
action ir raising such allegations General Dynamics Corp,213 NLRB 851 (1974). Pomptonian also takes issue
with tlre summary of facts contained in the Notice for a numbe¡ of reasons, ncl.udirry inter aliq., the fact that 1l
asserts as fact disputed allegations dlat were not established as face il any representation case or other proceeding.

FIRM:10685E31!2 -2-



uncertainty continued to exist and Boa¡d law permits and indeed requires the processing of the

Petition. The processing of the Petition would in no way be inconsistent with the Region's

conclusion durìng the processing of the Charges that the Union had re-established its majority

status in the unit at the time that Pomptonian fi1ed the Petition.

Indeed, it is clear that in reality the Union's motion to dismiss the Petition is

nothing more the latest action in an ongoing course ofconduct intended to deny the employees in

the Unit their right to decide whether or not they want to continue to be represented by the

Union.2 Accordingly, for each of these reasons, the Union's motion should be denied and the

Petition should be processed without further delay, so that the unit employees may decide in a

Board conducted secret ballot election whether or not they will continue to be represented by the

Union. Good faith reasonable uncertainty continues to exist as to the Union's continued

majority status to support its Petition based on the employees' petitions stating that they no

longer wanted to be represented by Local 328J.

Moreover, the Settlement ofthe Union's unfair labor practice charges clearly does

not require the dismissal of the Petition as the Union now contends. To the contrary, the Board's

decision in Truseru Corporation coupled with the following facts warrant the continued

processing of the Petition: (l) Pomptonian entered into and executed the Settlement Agreement

with the Region with the express understanding that the Region would continue the processing of

the Petition after Pomptonian had fulfilled its obligations under the Settlement Agreement, (2)

the Settlement Agreement contained a non-admissions clause, (3) the Settlement Agreement did

not require withdrawal of the Petition, and (4) not only has there been no finding by the Board

2Indeed, the Union has continued to condition good faith bargaining on Pomptonian's agreement to withdraw the
Petition, putting this in writing as recently as December 12, 2010.
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that Pomptonian violated the Act or that the Petition was tainted, but the Region investigated

.,vhat was arguably the Union's most serious claim, which it raised in its Charge in Case No. 22-

CA-28977, i.e. that the petition signed by a majority of the unit employees and presented to

Pomptonian dwing March 2009, was tainted by employer suppoÍ and,/or participation, and that

Pomptonian discriminated against those employees who supported the Union and found those

allegations to be unsupported by the evidence.

Accordingly, Pomptonian submits. that the Region should dismiss the Union's

October 15, 2010 Motion to Dismiss the Petition and resume processing of the Petition forthwith

to a1low the Unit employees the right to decide whether they wish to be represented in a Board

conducted election.

I. BACKGROUND OF THE PETITION AND THE SETTLEMENT AGREEMENT

A. The Employee Petition

The Unit employees are employed by Pomptonian ìn connection with its contract

to provide school lunch services for the South Orange Maplewood School District (the

"District"). The employees, who are employed on either a fuIl-time or paft-time basis, are

generally employed from the start of the school year at the beginning of September through the

conclusion of the school year in June, with employees laid off on a staggered basis at the end of

the school year.

Shortly after Pomptonian began operations in the District, it voluntarily

recognized the Union based upon the fact that it had hired a majority of the employees who had

been employed by Sodexo, the Disfrict's previous vendor.3 Pomptonian and the Union entered

3 The Sodexo-Local 32BJ contract contained a union securify clause
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into there an initial collective bargaining agreement for the term September 1,2007 Ifuou'gh

August 31, 2009. That contract largely tracked the terms of the unexpired contract between

Sodexo and the Union.

In late April 2009, Pomptonian was presented by Unit employees with petitions

bearing the dated signatures of more Than 50o/o of the Unit employees working in the District.

Those petitions, copies of which Pomptonian provided to Region 22 útnng its investigation of

the ULP charges filed by the Union, explicitly and unambiguously stated that the employees who

had signed them no longer wished to be represented by the Union for purposes of collective

bargaining. After Pomptoniaa confirmed that the signatures on the petitions were authentic, and

in reliance upon such objective evidence and consistent with the Board's holding in Levitz

Furniture, Pomptonian advised the Union by letter dated May 11, 2009, a copy of which has

already been provided to Regron 22, that inasmuch as it had determined on the basis of objective

evidence that a majority of the employees in the Unit no longer supported or wished to be

represented by the Union, Pomptonian was withdrawing recognition from the Union, with such

withdrawal of recognition to be effective upon the expiration of the CBA on August 31, 2009.

There is no dispute that Pomptonian conti¡ued to fuliy comply with al1 of the terms of the CBA

through the expiration ofthe contract.

B. Local 32BJ's Counter Petition

The Union subsequently sent Pomptonian a group of undated counter-petitions,

claiming that employees had changed their minds and that a majority of the Unit employees once

again wished to be represented by the Union. Based on those undated petitions, the Union

demanded that Pomptonian restore recognition. At no time did the Union ever offer any

evidence as to when its petitions were actually signed.
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Some of the employees whose signatures were on the Union petitions had also

signed the dated petitions that had previously been given to Pomptonian by the employees.

However, as the Board acknowledged during the investigation of the Charges, more than 30% of

the Unit employees only signed the petitions asking Pomptonian to withdraw recognition a¡d not

the undated petitions supporting the Union. Thus, it is clea¡ under Levitz, thàT at the time that

Pomptonian received those undated petitions from the union, Pomptonian could have filed an

RM petition based upon the good faith uncertainty that existed as to the Union's continued

majority status created by the conflicting petitions and that the Region would have processed aa

RM petition af that time.

Moreover, during the period that the Union was collecting signatures, a number of

Unit employees came forward and told Pomptonian that Union representatives had threatened

them that they would lose their jobs if they did not sign the Union counter-petition and that they

had only signed the Union's counter-petition because ofthose threats. Pomptonian has provided

the Region with detailed information as to the specifics ofthese repofis from employees.

Based on a1l of the facts and circumstances, including its good faith doubt as to

the union's claim that it was supported by an uncoerced majority of the employees in the unit,

Pomptonian informed the Union that it would not restore recognition and suggested to the Union

that if it did in fact believe that it was supported by a majority of the unit employees, the union

should, at the appropriate time, file a representation petition with the NLRB so that the

employees in the unit could resolve the question in a Board conducted election. we have

already provided copies of the correspondence and documentation concerning these events to the

Region during its investigation ofthe various Charges filed by the Union.
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C. The Unfair Labor Practice Charges

Instead, on or about June 24, 20Q9, LocaI 32BJ frled Charge No. 22-CA-28977 tn

which it alleged that Pomptonian had violated Section 8(a)(1) of the Act by "unlawfuliy

promoting decertification," allowing employees to solicit signatures on anti-union petitions on

Company time and by 'þrohibiting pro-union employees from even discussing the Union."

Pomptonian denied these allegations and presented evidence that it had neither supported or

assisted the anti-union nor prohibited supporters from talking about the Union.

On or about August 6, 2009, Loca132BJ fiied Charge No. 22-CA-29046 alleging

that Pomptonian violated Sections 8(aX1) and (5) of the Act by unlawfully refusing to bargain

with the Union for a new agreement to succeed the parties' CBA, which was due to expire on

August 31, 2009. In response to this charge Pomptonian presented evidence that it had

prospectively withdrawn recognition lÌom the Union based upon objective evidence that a

majority of the employees who occupied unit positions in the District had voluntarily signed

clear and unambiguous petitions stating that they no longer wished to be represented for

bargaìning by the Union. Pomptonian also informed the NLRB that it was not legally obligated

to restore the Union's recognition because of the fact, inter alia, that the Union's subsequent

counter-petitions were the product of coercion and threats by the Union.

Following its investigation of the Charges the Region informed the parties that it

had found the Union's claims that Pomptonian had promoted and./or assisted the circulation of

the petitions against further representation to be unsupported by the evidence. It also informed

the parties that it was prepared to issue a complaint with respect to Pomptonian's withdrawal of

recognition of the Union and its refusal to bargain following the expiration of t}re 2007 -2009

CBA.
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D. The RM Petition in Case No. 22-RM-755

While the Charges were under investigation, on October 31, 2009, Pomptonian

fi1ed a RM Petition in Case No. 22-RM-7 55. hr support of the Petition, Pomptonian relied upon

the employee petitions unequivocally stating that they no longer wanted to be represented by

Local 32BI for the purposes of collective bargaining. As Pomptonian advised the Region at the

time, Pomptonian fi1ed the Petition with the object of allowing for a resolution of the question of

whether or not its employees in the District wanted to be represented by the Union. At the time

that this Petition was filed, the Region was actively investigating Pomptonian's Charges No. 22-

CA-28977 and 29046, and those Charges initia.lly blocked the processing of the Petition. The

Region's investigation included the allegation that employees in the Unit had come forward to

managers and informed them that they had been threatened with loss of their employnnent if they

did not sign the Union's counter-petition. Pomptonian supervisors and unit empioyees who were

subpoenaed by Region 22 provided swom statements describing threats that they had received

and/or been told of by others who had been threatened to coerce them to sign the Union's

petition.

E. The Settlement Agreement

Following the completion of the Region's investigation of the Charges, the

Regional Office informed Pomptonian that it was prepared, absent settlement, to issue a

Complaint alleging violation of Sections 8(a) (1) and (5) of the act, by withdrawing recognition

at the conclusion of the CBA on August 31,,2009. It also told the parties that the allegations of

support for the anti-Union petiti onerc in 22-CA 28977 were not supported by the evidence.

Pomptonian entered into settlement discussions with the Regional Office at that

time. One of the issues that Pomptonian raised in those discussions was what impact the
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decision to issue a Complaint absent settlement and an agreement by Pomptonian to enter into a

Settlement Agreement prior to the issuance of a Complaint would have on the still pending

Petition. On March 9,2010, the Regional Director approved the settlement of Charge Nos. 22-

CA-28977 and 22-CA-29046, pursuant to which Pomptonian agreed it would restore recognition

and, upon request, bargain with the Union for a new contract for the Unit, and post a Notice to

Employees at all locations where Unit employees regularly worked. A copy of the Settlement

Agreement is attached as Exhibit A.

Pomptonian entered into and executed the Settlement Agteement in "reliance

upon the fact that the National Labor Relations Board shall continue to hold in abeyance the

Petition filed by Pomptonian in Case No. 22-RM-755, and that upon the conclusion of the Notice

posting provided for in the Agreement said Petition shall be processed by the Board." See

Steven M. Swirsky's letter dated March 5, 2010, attached as Exhibit B. The understanding and

agreement that the Petition would be processed after the compiiance perìod was a key eiement of

Pomptonian's agreement to settle the unfair labor practice charges filed by Loca132BL

The Settlement Agreement contains a Non-Admissions Clause which

unequivocally states that "By executing this settlement agreement the Charged Party does not

admit that it has violated the National Labor Relations Act, as amended." (Exhibit A)

Pursuant to the terms of the Settlement Agreement, Pomptonian posted the

Board's Notice and complied with a1l of the terms of the Settlement Agreement, including

bargaining with Local 32BJ in good faith. On November 5, 2010, Acting Regional Director Julie

Kaufi¡an issued a closing letter aclmowledging that Pomptonian "has met its obligations with
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regard to all terms and provisions of the Settlement Agreement." A copy of the Region's

November 5, 2010 closing letter is attached as Exhibit C.

II. ANALYSIS

A. There is Reasonable Cause to Believe that a Question Concerning
Representation Existed at the Time the Petition Was Filed

Pomptonian had a good-faith reasonable uncertainty as to the Union's continued

majority status under Zevitz Furniture Co., 333 NLRB 717 (2001) when it filed the Petition and

thal uncertainty still continues foday. The Petition was supported by petitions signed by a

majority of the employees in the bargaining unit stating that they no longer wanted to be

represented by the Union. The Union however, citíng Lee Lumber & Building Materials Corp.,

322 NLRB 175 (1977) andHQM ofBaysîde,348 NLRB 758 (2006), argues thatPomptonian

cannot rely upon its "good faith uncertainty" to support the Petition because the Company

withdrew recognition before it filed the Petition and therefore the Petition was tainted. (See

Union Motion at page 2) The Union's argument is without merit. First of all, the Region

investigated the Union's allegation of taint and found it to be unsuppoÍed by the evidence. It

was clearly for this reason that the Regional Director informed the parties that he was not issuing

a complaint on Charge No.22-CA-28977, which alteged that Pomptonian unlawfully sponsored

the petition signed and presented to Pomptonian by a majority of the employees in the Unit. For

that reason there is no reference to these allegations in the Settlement Agreement or the Notice.

Second, as noted above, the parties settled Charge No. 22-CA-29046. The

Settlement Agreement, which the Union signed as a party, contained a non-admission clause and

there was no finding of 'taint" or aay unlawful activity by Pomptonian and the Board concluded

in its November 5, 2010 closing letter confirmed that Pomptonian fully complied with the terms
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of the Settlement Agreement. Thus, any alleged unfair labor practice or "taint" has been

remedied.

As the Board held, in Truset-v Corp. 349 NLRB 227 Q007):

. .. a settlement agreement is not an admission that the employer's
actions, alleged but not found to be unlawful, constituted an unfair
labor practice unless such an admission is an express part of the
agreement. Consequently, the fact that the alleged actions
occurred prior to the filing of the decertification petition provides
no basis for a conclusion that the petition was tainted by unlawful
conduct. (emphasis added)

The Union further and erroneously argues that because the Settlement Agreement

contains a directive that Pomptonian bargain with the Union, the Region cannot process the

Petition.a The Settlement Agreement did not preserve the Union's majority status in perpetuity.

As the Boa¡d made clear in Levitz in circumstances where an employer files an RM petition "the

Union remains the bargaining representative, and the employer's bargaining obligation

continues, while the RM (or RD) election proceedings are underway." 333 NLRB at 227 . The

Settlement Agreement, which here was entered into with Pomptonian's express understanding

that the Boa¡d would resume processing of the Petition after compliance, merely implements

what the Board in Levitz made clea¡-that where an RM has been filed the Union remains the

bargaining agent uniess and until it is decertified. That is exactly the case here.

Finally, the Union's counter-petition did not undermine Pomptonian's good- faith

uncertainty to support the filing the Petition. At most, the counter-petition created a potential

4 rJnder RCA Del Cqribe,262 NLRB 963 (1982), the Board recognizes that parties remain obligated to bargain in
good faith during the pendency of an RM or RD petition and that in the event a new agreement is reached and the
representative is not recertified, the ageement will be null and void, 266 NRLB at 966.
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conflict with the earlier petitions, which under Zevl¿z still satisfies the good-faith uncertainty tesl

conceming the Union's continued majority status.

Another reason for adopting the "uncertainty'' standard is that
sometimes, as in . this case, employers are presented with
conflicting evidence conceming employees' support for unions.
The Respondent was given a petition, apparently signed by a
majority of the unit employees, stating that they no longer wanted
to be represented by the Union. Two weeks later, the Union
proffered evidence which, it claimed, showed majority support. It
would be difficult to contend that the Respondent, faced with such
conflicting evidence, believed in good faith that the Union had lost
its majority status. But it would be just as hard to argue that the
Respondent could not, under those circumstances, harbor
uncertainty regarding the Union's majority status. We think it is
justifiable for an employer in those circumstances to seek an RM
eiection to resolve that unceftainty, yet under the good-faith belief
standatd, it would be unable to do so. Under the standard we adopt
today, employers who are faced with such contradictory evidence
will be able to obtain elections.

333 NLRB at 727.

Moreover, Pomptoniaa made witnesses available to the Region in Charge No. 22-

CA-28977 who provided affidavits in support of Pomptonian's reasonable belief that the Union

obtained employee signatures on its counter petition by fraud, coercion and other improper

means and therefore the initiai petitions provided by the employees to Pomptonian were still

valid.

Accordingly, the Region should deny the Union's motion and resume processing

the Petition.

B. The Settlement of the Unfair Labor Practice Allegations Did Not Require
Dismissal of the Petition

The Board's decision in Trusem Corp. 349 NLRB 227 (2007) govems the

Region's disposition of the Petition and sets forth the rationale as to why the Region should
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continue processing the Petition. In Trusem Corp. the Board was faced with the issue of

whether the settlement of a Section 8(a)(5) unfair labor practice charge, which did not include a

non-admissions clause, reqtired the dismissal of a decertification petition filed by employees

after the alleged unlawful conduct by the Employer but before execution of the Settlement

Agreement. The Boa¡d overtumed the Acting Regional Director's adminishative dismissal of

the Petition and concluded that the decertification petition could be processed. In relevant part,

the Boa¡d held that:

we hold that, after the unfair labor practice case has been settled,
the decertificatioq petition can be processed and an election can be
held after the completion ofthe remedial period associated with the
settlement of the u¡fair labor practice charge. We reach this ¡esult
because the employer conduct in question is only alleged to be
unlawfui, and thus there is no basis on which to dìsmiss the
petition. Further, we reach this result even if the post-petition
settlement includes a contract reached between the employer and
the union . .. a settlement agreement is not an admission that the
employer's actions, alleged but not found to be unlawful,
constituted an unfair labor practice unless such an admission is an
express part of the agreement. Consequently, the fact that the
alieged actions occurred prior to the filing of the decertification
petition provides no basis for a conclusion that the petition was
tainted by unlawful conduct.

349 NLRB aT 227 -28. In conhast, the Board held that a petition may not be processed where (i)

the execution of the settlement ofan unfair labor practice comes before the filing of the petition,

(ii) the RD finds that the petition was instigated by the employer, or (iii) the settlement of the

unfair labor practice charge included an agreement to withdraw the petition. None of these

circumstances warranting dismissal ofthe Petition are present in this case. To the contrary, here

the settlement was with the express understanding that the Petition would be held in abeyance

while Pomptonian fuifrlled its obligations under the Settlement Agreement and that at such time

as the Regional Directo¡ concluded it had fully complied, the Petition would be processed.
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The facts in this case provide an even more compelling reason to resume

processing the Petition herein. First, Pomptonian agreed to settle the unfair labor practice

charges with the express understanding that the Petition would be processed following the

expiration of the compliance period. Second, the Settlement Agreement contains an exptess

non-admissions clause; thus the¡e is no basis upon which to conclude that the Petition is tainted.

Third, the Settlement Agreement did not include an agreement that the Petition would be

withdrawn even though the Region and the Union were aware of the pending Petition. Fourth,

the Union was a party to the Settlement Agreement.

Local 32BJ's attempt to distinguish Truserv Corp. because it involved an RD

petition and because the settlement agreement did not include a bargaining order fails. First, the

Board does not distinguish between RD a¡d RM petitions and the Board's underlying rationale

applies equally to both tlpes ofproceedings. The issue is simply whether a settlement agteement

of unfair labor practice charges bars the continued processing of a petition. Thus, the Union's

reliance on footnote 14 in Truserv in its October 15, 2010 motion to dismiss the petition is

misplaced. There, the Board made the unremarkable observation that the Regional Director

could have included the decertification petitioner in settlement discussions, and that without such

inclusion, the petitioner's right to have the decertification petition processed cannot be waived.

Here, the petitioner was a pady to the negotiation of the Settlement Agreement and the

Agreement itsell Pomptonian had the ability and authority to withdraw its petition if that was its

intention. It clearly was not the Petitioner's intention to withdraw the Petition as paÍ of the

Settlement. To the contrary, Pomptonian entered into and executed the Settlement Agreement

with the express understanding that the Region would resume p¡ocessing of the Petitìon at the
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end of the compliance period. Having found that Pomptonian fuily complied with the Settlement

Agreement, the Region should resume processing the Petition.

The Union's second argument, that the settlement agreement in Truserv Cotp.

did not contain a bargaining order as in HQM of Bayside is ine\evant. The issue is whether the

Ernployer has been found to have violated the Act or whether it has admitted violating the Act.

349 NLRB at 228. Neither circumstance applies here. More importantly, HQM of Bayside did

not involve the filing of an RM Petition as in this case. As noted above, in the context of an RM

Petition, the Union retains its status as the employees' collective bargaining representative unless

and until it is decerlified by the Board.

Accordingly, the Region should resume processing the Petition so that

Pomptonian employees can decide for themselves whether they want to be represented by the

Union.

Processing of the RM Petition is Not Inconsistent with the Region's Finding
That Local 32BJ Had Reestablished its Majority Status by fhe Filing Date of
the Petition

The Region's processing of the Petition would in no way be inconsistent with the

Region's "finding" that Local 32BI had reestablished its majority status by the date of the filing

of the Petition fo¡ three reasons. First, as set forth in the previous section, the Region did not

make a "finding" that Pomptonian violated the Act. At most, the Region investigated the Charge

and advised the parties that it was prepared to issue a complaint. There was no unfair labor

practice hearing and there was no frnding that Pomptonian violated the Act. Rathe¡, Pomptoniar

agreed to ente¡ into a non-admissions Settlement Agreement prior to the issuance of a complaint.

Second, as demonstrated above, Pomptonian never admitted that it violated the Act. To the

C.
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contrary, the Settlement Agreement contains a non-admissions clause. Third, as Pomptonìan set

forth in it's September 18, 2009 letter to the Regron, HQM of Bayside, LLC, 348 NLRB 758

(2006) is materially distinguishable form the Union's petition herein because: (a) there was

evidence that the employee signatures were obtained by the Union through fraud, coercion and

other improper means, (b) the Union petition did not revoke any previous statement by

employees to the contrary, (c) the Union petitions were undated and in fact could well have

predated the petitions that the employees presented to Pomptonian; and (d) Pomptonia¡ advised

the Union of its readiness to resolve the representation issue through a Board election.

Accordingly, "absent a frnding of a vìolation of the Act, or an admission by the

employer of such violatìon, there is no basis for dismissing the Petition based on a settlement of

alleged but unproven unfair labor practices." Truserv Corp, 349 NLRB at 228. Accordingly,

the Region should continue its processing the Petition.

III. CONCLUSION

For all of the foregoing reasons, Pomptonian submits that the Region should

dismiss the Union's motion to dismiss the Petition and resume processing of the Petition

forthwith.

Dated: New York, New York
December 20, 2010

New York, New York 70777-72L7
(2t2) 3st-4s00
Counsel for Pomptonian Food Service

Steven
250 Park Avenue
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FORM NLRB.I775
(2-02)

UNIT'Eb STATES GOVERNMENT
NATIONÀL.LABOR,RELATIONS BOARD

SETTLEMENT AGREEM.ENT
IN THE MATTER OF

Ponrptonian Food S er i ice 22-C h-29 0 46.. & 22-CA-293,1,5

The undeÉigned charged Party and.the underslgned Charging.Pårty, ¡n settlsmentofthe above.matlei and subject ¡o the âpprovál
ofthe RegÍonal D¡rebtorforthe Natlonal Lâbþr Relatlq0s Boþrd, HEREBYAGREE As FOLLOWS:

POSTII|G OF NOTICE - t Þoi iipprdyelì.of. hiç liEreêrrJent:ând ieiÞlpt. of the Nol¡i:es from thê RsSiolì,rlvljich:mqy ÍnotÌidë
Notices in more lhan.one.lafiguäge as deemed appropria(e by the RegionaÍ D¡rsctor, the Chãrged Party will post lmmedialely
in and about its planuqffice,. ¡nciüdiiìg all places where nólises td êmploye¿lmèmÞefe ale,cqötointuiiy þosÏed, and màinlàil for€0.
consecutivè days ftom the date. of post¡ng, cop¡es of the atlqChed llgllce (aqd vor€¡o.ni ln oiher fanguages as dpemed.
'appropriatê by the Reg¡onal Dirêctor) madê a part hereof. cF¡d Nolic€s to be signed by a responsible oflic¡al of the ChargedPàrty
and the date o1 actüal posting lo be shown qlerepç ln lhe eveht thìs Agrèement is ¡n gettlêrnqnt of a èhqibê äOainst A dnion, the
un¡on w¡ll subm¡t forlhrxith s¡gned coples of-said Not¡ces to tbe R€gÍonal :Dkecior who will foß,/afd lhÊm to the'emÞloyer whose
lemplsyeeÊ sie ¡nvolved herein, fol pöflng, Íìe-èf,ttÈlÞyçi $tjll¡rig, in cgnsplcuoub plscçs jn end aboqt lhe eihploye¡s ,pläii! ü1lélél
they shall be mainta¡ned for 60 consecutivê dàys.fi9n lhp Cale o[ posting. Furlher; ln lh€ ev.eqt that lhç charged unìon.ma¡htàlhsi
such bulletín boards at fhe facilìly of lhe employef where. tho alleged unfalr labor pracilces occurred, thq union shâll also posii
Notlces on eachslch bullelin board during the postihg.peJ¡qd.

.COMPLIANCE:wlTH NOTICE 
-Îhe,ch'drsçd Þe{yrwilt itompiywith etttheìerms and Þróvisidng oi:sti¡à Ñotice.

NON-ADMISSIOÑS CLAUSE -:By executlng thls setilement agreement the Charged Pa'riy tioes not admit that il häsriolàled
the Nalional Labor Rqlations Act, aç amended.

SCOPE OF THE AGREEMENT* Thiê Agreement settles gnJy the allegalions,in the above-cåplionpd caseds). and does not
const¡(ule a sett¡ement.of.anyiolh€r cas€(ê).or malters. l{ d.oêsingt preclude þersohs frcim filing olrarges, {tiq Géneraf coùnsel Íom:
prosecut¡ng compla¡nls, or the'Board and th9 courls from finding i;iolãtlons wlth rêspe.c{ lo.màtlers útiich pæcede the datç ilf the
approvaf of lhis Agreetnent le(lardlesç of whelhèr suph matters ãie knownfo the GeneGl Çqu¡sel or gro readily dibcoverable. The
Genelal counsel reselvesrthê Ìigtit to:uge .thê evídence. obþif¡Þji ü lhir lQv€-stig4tlo¡ and .prosqÇi¡¡'rq¡' gJj1hè :abo. ve-çqþliò'nêd
case{s) for-any relevant purposo:ln fhe fitli,allon of this or.any othe¡ casê(s), .and,aJudge, lhe Board and.:the eorns.may'meke.
findings of fact and/or concluslons df law w¡th aespecf to said.evjdence

,CONTRIBUTIONS - PENSION FUND CONTRTBUTTONS - $1,995.62 inctudtnglntêrest..

REFUSAL TO ISqUE COMP-LAINT - ln the event the Chargih-g P. aÍy fails or.refuseþ tq becomé a pady.lo lhis i-ôlgreernent,
and ¡f ¡n the Regional Direciofs.discretion it wilf effectuate.the þoiibie.s of the Nalional.Labor Relá'lions Aci,. the Regiöhàl girectgr
shal¡ d8cline lo lséue a Complaint here¡n {o¡.a new Complaiht if ons has been wiîlhdrawn pußuant to thÈ tetrns of.this Agrcenen$,
and th¡s.Agreëmêht shall be bet'Àe.en the Charged Party qriil lhè únders¡gned Regional Dirèclor: A IeV¡eW oJ such.ac!Ìcin may bé
oblained pursuant to Section 102.19 of the Rules.and Regulat¡ons of lhe Board ¡la reqoesl fgr sam.e js iìled w¡th!! 14 qayq ihgigqf
This Agreement shall be null and vq¡d:¡fthe; ceneral criunsdl ddes not Þuslain the Regtoñ¿tl birector's actioo in lheieúent of a
rev¡eu,. Approlal ol thls'A$eementrÞy thê Rqglonat Dkecto¡ shall coqstitulçÍviihdÍalvräi diany 9omplainl(é) r¡¡d Ndllcb:ofÏèAdhg
hetetofdÉJssued ¡h lhè,above capJ¡oned.€ase'(63), as.wellias any answer,(Ð:filed ih'r€sponse.

PERFORMANC-E - Pêrfolmânce Þi;thé Ch.?rged .PFrty w¡th. the lems- and nroriíÈlòns of thls Ágr.eÞmedi shalt,commêncê
lmmed¡ately after lhe A$eément is approved þy the Regional piiector, oi if the Chêrgitg. Party.does noi eirter'Ìnió lh¡sjA,grpèment,
performance shall commence ¡mmediately upon rec€¡ptóy lhe Charged. Party of not¡ce that no ieview has bæ4 .reqqesti:d.or that
the General Counsel ha-s suslained the Regional Dirèotol..

Nu I lt'lçA LIUN OF çO' M|LIANCE - Th,ë: un._d.e,LS¡Cnç.d, p. Êftle's to thls Agieëf¡èiir!ù¡l.éáah .not¡ry fhe Regîonat Direéþr,ln
writing what steps the Charged Party hâs läkeh þ çômply herowlth. Such not¡ticat¡p¡t shatl be qiven w¡lhin S days. Bnd agÊin:âfl€i
60 days, from the date ofthe. approval oflhis AqreemenL .ln the event.the Châ&lhq partv does not enler into this Aoæemónt iniliai

notiticat¡p¡t shall be qiven w¡lhin 5 days,. and again:âflei
thârylhg Party does not enler ¡nto this AgreEmónh init¡âl

wrr¡rng wnat steps'(le unargeo Fany nâs laKe.n .l.q çOmply nqrowlln. ùUCn notnlcatlpll Snal Þe qryen rù hrn 5 days. Bnd afÊih:ân€i
60 days, from the date oflhe. approvat oJlhis AgreemenL .ln the event.the Chârylhg Parti does not enler into this Agæemón\ iniliai
nolics shãll be given w¡thln 5 days âftêr nol¡lication fröm lhe Resionat D¡re-ctdrl thãt no ievigw hag þeen requeËted oi that the
General counsel has sustained the ReEÍonál Ðlrector. Continqent.upon comrlía¡æ.w¡th thê tems and Þrovtsíon; hereof. no furlher
nol¡cs shãll be given w¡thln 5 days âftêr nol¡lication fröm lhe Resional D¡re-ctör.thãt no iev¡ew has þeen requeËted oi that the
General counsel has sustained the RegÍonál Ðlrec[or. Contingent.uþon aomplíarnæ.w¡lh thê tems end provisions hereof, no further
action shall be taken ¡n lhe above capl¡ôhed case(s).

NOTIFICATION OF COMPLÍANCE - Ihè
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ffii8Fgg-@
. POS,,TEÐ .em$uAfilr ro A SËÏTLEßIEN'T^AGREEII!-ENT' sÈp,növcp,ei* REGIoNAL DlREcroR oF THE

.N¡ATIONEL LAEOR RELATIONS BOARD
. ANAGENCVOFTHE UNITED 5ÎATES GOVERNMËNT

reopß4¿ L¡tf CilEs YoúT¡¡eÌrcÉrTo¡

Fciär, J giir;ior:rssisÈ¿dn¡on;l

ðil¡ó.iélaitet¡¡ri¡¡¿¡ ç Þ;iFili \r¡th us ôä yoür lÈiralE
.iÂ 

.r.t togetherly¡fh àiherenployii¡s fqfyout benofiI ånd. prote¿tioìi

cú¡o¡ã ;¿tto¡og¡gcln a¡y of Lher6 p.rcte4!êd act¡villes.

wE ]ÌI¿ NOT rsfuse lo rcgg.lni¿Þ 8nd barga¡¡r ¡n good failh w¡tÍ servic¿ Ernployee3

I¡rìem¡tio¡al. Unio¡. LÆc¿i 32BJ ahéÌpitl the Unio.n) ¿s the exçlusivs collealíw bargair¡Íg

rppr,o$9ntätive. of ú9 ;ûÞloyetls ì;úe fo¡lorving b¡¡gailíng ÙniÈ

All füll-flmo 6¡14 ¡egular Part tinìe food service empþees of'lhe ErnPloyer ìri tli6

iob.cla*lfic¡rio¡ii ofiook, ì¡iver/fóoil servic¿ rvorker' iood se ic¿ rYo¡ke¡/c¿5hie'r, s¡td

iood sorvlc¡ rvo¡þ¡ ilr'co¡necliol willr ûe E¡nþlôyer's'pmvislor¡ oTföod setgiees ât the

iocaùo¡rs of ttie So¡th O¡¡rr3e,/ivaPlewooã Sclool Ðhtticq but 
'ixcludiíg 

dmploye¿t irì

¡lic iob clússilìoat¡oDs Íoi ìdb¡tified above, nan¡gers; c¡nfldeÍtial 8nd cle çal

e¡pËyeel, :pro¡.ss¡o¡ai emp.lpyees, cæuaVsubslltuç em¡i[oygos, employ-eT.v¡o are

r"tioí4¡rt iåt.rr¿¿nrc, t"mporary ernployees, supcnlsors, and g ûrds qs defìíed iû tho

Natìo¡al låbot Rel¡tiofls Act:

wE wü¿ NOi oass cot¡t¡ibutiotls lo tl¡e LIÑIÎE HERE \vorkeß Natlò!¡l ?ensloh ft¡¡¡d

*it¡iouiifior¡ot¡ce ro ¡lfq Ur¡öìr snd lviüþut afording lhô U¡tiot¡ âä oPPoftrnll, tDlnqgoliålé and

ber.gajn.

WElÍiu,.-oT.!¡ilsb.¡¡Iy:ìnRhme¡t.¡$€.gchlcß¡sear¡dgrartsickdaytrorhebargoining
unitvithout prior lolicãto ll¡o irriion a¡d rv¡lhg.ut affgrdiDg t¡rc prfqn ¿n QpPorlufi¡ty to negolt-alê

and b¡¡gsin,

$BlvILL NoT ln.any likesr.elôted ma¡¡ner, inleúe¡q lvì r, r$l¡ai[ oicoèrce eql¡ilOys4vtri die

cxe.rciçe oftheir righc èu¡råntded in Se¿tion 7 oflheNatiQnBl Lebor Reldtions Act.

fve WILI. i€c¡g¡i.e and, on rcquesl, :ba¡gîin allçativ9ly wiih itg Unipn ¡9 the €xclusivgì

æ¡¡esenlative ofãur cnplol'ecs l¡l tlþ aboYe unit vith ¡especl to w¿ges, hourstâ¡td olhÉÌ tÇms

ãn4.condiriçns o¡cmp!óy-ïreìt åd, il4n aEroê¡nent ts re¿cÞèd' gmbody ít io€ signeil documÊot

LYE ì{&L, ö¡ i€Ai¡fst¡ ¡.*dindÞy.¡4d:¡äu¡iisterûl changss.wo h¡vþ made ¡n iho rerms ¡[d'
coDdÌtiq¡s ofernployn¡ert oflhé gnptoyeei ¡ßtl¡c ihvo-lvÉ. qnit.

tVE V¡LL måk¿ rvhôlê ünlt €inþlg].es:bi inskln¡i coirtribulÍoDs td thô ttNITE HËRE lvorke¡e

Natio¡øl Pensloin Fund ¡equired u¡ier üre terñs of Ártio¡e ?l of ¡¡c aollectivo bå¡gaini g-

€greenrenflh¡t we iv¡lhheld;åhd WE \ryILL Dske emPloyegs vhote f9r åny lqssqs r¿tuÌiing from

our'fg¡lure,tq.mÉtÊ;¡ùclipeymgn¡Êirvifh, ltefÈsl

BY,.Ai¡YONË.

mã¡*"oftlçgungfi nÏ*$itliñtffi rüH-Ë,Ëef Ë

tlqcqil FlaÞ.41¡qäÙ14 x, ;o?ldÌ;

Frir_
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EPSTEIN ElEtrKER & GREEN P,tr.
ATTORNEYE AT LAW

25D F,ARK AVENUE
NEW YERK, NEw YoRK 1Ê1'77-1211

21 2.351 -45trO
FA)(r 21 2.661 .tr989

WWW.EEIGLAlll/-DEM

STEVEN M, SWIRSKY
tELt 212,331,464t¡
FAX: 2 t 2, e78,86 50
ssw¡RsKY@EBciLAW.CtrM

March 5, 2010

VI.A, ELECTRONIC & US MAIL

Chevella Brown-Ma}'nor
The Natioual Labor Relations Board
Region 22
22 Washìngton Place, 5th Floor
Newarlç NJ 07 I 02-3 1 1 5

Re: Sewice Employees hÍemational Union, Local 32 BJ and Pomptonian Food
Service
Case Nos. 22-CA-290946 and, 22-CÃ-2931,5

Dear Ms. Brown-Maynor:

Enolosed please find a copy of the proposed Settlement Agreemsnt in the above
referenced unfai¡ Labor Practice charges, which has be€n signed today on behalf of pomptonian
Food Service (?omptonian") by company President Mark Vidovich.

Pomptonian has agreed to ente¡ into and executed this Agreement in reliance upon
the representation of charging parfy Local 32Br SEIU that this Agreement ¡esolves any and all
claims of unfair labor practice activity that have been or could have been raised by it against
Pomptonian with respect to any matter occurring through this date. In addition, pomptonian has
agreed to enter into and has executed this Agreement in reliance ùpon the fact thât the National
Labor Reiations Board shall continue to hold in ebeyance the Petition filed by pomptonian in
Caso No. 22-P&1-755, and that upon the conclusion of the Notioe posting period provided for in
the Agreement said Petition shall be processed by the Board.

It is our understanding that the Regional Directo¡ shall at this time convey the
Agreement to the charging Party for it to sign and enter into the Agreement as well, and that if
the Charging Party does not enter into the Agreement on a timely basis, i.e. within seven days,
that the Agreement and the settlement shall be approved as a unilatoral settlement. I ask that you
please keep me apprised as to v/het¡ff and when the charging Pârty enters into the Agreement
and the date that the Regional Director approvos the Agreement. we understand that the Rogion

AILANIA ' C¡.I¡CAE¡O - HEUSÍEN ' LÊÊ ANSELES ' M¡AMI . NÊWARK
NEWYORK ' €iAN FRANCIiCO t gÎÁMFORD ' WASHINBTONI OE

FIRM:61 05 745v1 EFSTEIN ÊEcKER ÊREEN W¡ûKL'FF & HALL. P.c. IN .fê(Â5 oNLY



Chevella Brown-Mayr.or, Esq.
March 5, 2010
Page 2

will now prepare and forward ûo Pomptonian the a¡tual Notioes for posting foilowing the
approval of tho Agreement.

YWtplyyows, ,// ^. a -

ffiØ,,^
Steven M. Swirsky I

SMS:sgw 
I

Enclosure

FIRM:61 05745v I



.@ffi8çåft@
P:osTED PURSUANT TO ASETTLEI!'IENT ACREEMENT

ÀppnôÙÈp BY A REGIoNAIT DlREcroR oF THE

:rlnTlO¡{AU LABOR REIATIONS BOARD
' ÁNÄcEt¡cYorrne uNneo sr¡rEs GoVERNMENT

FEDi&iiL tÄ\rici9ÉsYoi, iHErrcHr To !

Fojim;ioiilr-ori¡s¡isia'trnion;:
ðitipii."i"ç¡rqi¿ç¡ ," bisain with us oin your belalf¡
Apt togel¡¡er lvidl qiher employ6ix for your beÍofit imd Proteltioh;
Chooio ridt tocrgÊge i¡¡ síy ofthe¡€ Prote¿ted acliviliqs.

wE lirn L NoT refuse to ¡ecosnizê and barßain ¡n ggod faith lvlÍ¡ servlce Bmplôyees

f,rã";i¡"ú Úu¡on, r"o*i ¡zBj i¡Ë¡en ne Û¡io¡) ¿s-ihe cxèluiive cölle¡live ba¡86ini¡g

.ßpr-esenldtive.oflhç emplõyees ¡n lhe fo¡low¡ng barg¡¡ning ùnit:

Áll f'il{ime û¡¡d regula. Part-tinle food servic¿. pmploye¿s of the ErnPloyer in th6
jiii Jr'*ìiçil¡",ii 

"ii*t,'Ji¡ve¡/foo¡ 
service çorker, ió¿ se'v¡cc worldi¡cssl'iiìr, Erd

iood sc¡v¡ó rvo¡ligr'it¡ conneclion rv¡lh the E¡nþlôye¡'s' provìslôn'offöod serviçes al the

loc.¿tiohs.of d¡e So¡lh Ot¡rlgdMapler."rooã Sclrool D¡stdcti but oxcluding employeeJ ¡n

ifie iob cl¿ssifica{íons noa id€ntifìed abovo, n8nBgers; c.þnfidential ånd sledc¿l '
.InoËveac. orofession¡l cmoloriees, casuaVsubstituto gmploy€€s, çmploye¿s rv¡o are

í"t'qoí¿littiit tru¿¿t r., t"inporary ernployees, superlisors, Rnd gdq¡da gs def¡led itr the

Nâïonal lab.or Relaliôns Act.

w.E wlt¿ NOT c,e¡se ço ributious lo t[e UNITE HERE Wprk€fs Nallor\ql Pensid¡ I nd

'Ïir'"i,äfá'iJi¡Lf i¡i,lriiiîäã'ri¡rìi.,ìi-"rîJiiiã ,'r,u ñio" än opp"',uoid n néeothte and

brlæ. ,n,

.. W.Vnl lroi *¡l.aÞ¡¡Iy implqm.e¡lt ¡ 1v¿8e ir¡cFEse and gr¿¡t. sick days b Jhe ùargsft¡ng

unit rvittiouiprior,noticdro rä'¡ uìlion iJiã rvlúout ¡trp.dìt¡g llre Uiriqn an q PPartunlry r0 ne8o!¡ale

and ÞBrlginr

$E lÛI¿L NOT h ¡ny like or ¡elsted ma¡¡ner, lnterlere ìv¡dr, rest¡!í[ or coèrc€ emplo-yeès in ltc
eieþise oÎúéir rigllt¡ ÈuÂrant€€d in Sèction ? ofdre NationEl Låbor R?latlons Act

itiS wff,L ,"*gni.u and, on rÊquesl, :h¿rgain cqllÈctirgly !{ith lt¡9.UliþI¡ aj $9 ôicluiivg.
.reo¡çsen:lativs ofãur enÞlqleqs in rho slÈle uniú v¡th resPesito w¡rgge, hquts:ând-o{isr:tçF¡Is

'an¿-citnrjitiò¡ii qfemp¡gy,;Tent and' if.cn agreâreIt ¡s ¡ç¡cled¡ embody iíir¡ os¡qÞil'ditou¡nétÍt'

lìE lVlI;L, on ¡çquç¡t, fgsgind.a¡y gnd oij unii¡te!¡l changes rvo ltavg made in lhe tprms arid

c¿¡dìtio¡s ofemplo)m¡e¡l ofihe 9q)lô-y€.€r in t!Ê ittiqlvell ùnil.

wE MLL mâke \vteleurtit.c¡nplgvêes bi'¡iãÎinl¡:iôúfd6úíoDstò th.E UNITE HÉRB ;Vorkers

¡tation¡i pe¡sión Þ¡nd ¡equired unde¡ ihe tetni of Alidlë 2l of the oollective ba¡gtinirg
ggreenrent lilst we willihefti, and WE t't¿g L rnake emtlgy,egs \yhile for enylcssç.r resuliirg froDi

o¡ri,i¡ilxre,tq iíÁkÞ:lli¡clÍ !g.inieìils,'ivith-tute¡tsL

Þo rP.ToMAN.noop sEIwrcE'
(Erùr¡t-ovcit

iBy.t s;cL¿q-S .



FORM NLRB-4775
(2_02\

UNITEb STATES GOVERNMENT
NAT,IONAL LABOR.RELATIONS BOARD

IÑ THE MATTER OF 
SETTLEMENT AGREEMENT

Ponrptortian Foo d S erv.ice 22-C A-290 46.& 22-C1\.293; I
The underslgned Chalged Party and lhe underslgned Charglng,Party, ln seltfementof.thöaboyematter, and:subjecf to the âpproyal
oÍ the Reg¡onal Direbtor for lhe Nallonâ|.l*âbor Relatioris Board, HEREBY AcREE AS.FOLLOWS:

POSIING OF NOTiÇE - Upo!. iipÞroveigJ lf¡ís Agréértipit.and ie.aefpt of ttre NotliÞe fiom the Begipn,.y¡'içh q'äy ¡hciúiiê
Notlces in more than.one.language as deemed apprqpÌ¡ate by the Reglonal Dlreêúor, the Charged Pà y will posi Immedlately

.in and abaut Íti! plänuoffice,. including all places lvheie nollces td eflplöiéés/mèräbéib äré êürStoinaäiy posted, and màintàin för 6ô.
conseculive days from úìe date of posling, cppies of lhe attaqhÞd- Nollæ (and vê¡Ëtilns In other languages as deemeç¡
'appropriâtè by the Reglonat Dirêctor) mads a part her€ol ssid Nolioes to be signed by a résponstbte of¡c¡al:of.the Cfiârge¡lÞaii
añd the.date ofaclual posting to be shown lheredn, ln lhe €. vent this.Adreement. is in setüemenf ofa chaiâè egãi4st a. uiiqn, thè
'union will submit forh\,/.¡ith slgned copl€s,of sald Nol¡oes'to tfie Reg¡ilnai Direcior who wlll forward th6m 10 .the,Employer'whos€
employees Are involved herein, for posllrig, fhe,emþloyêi willins, in censplqqouq plAc€s in ahd àbgùt thê einployeds Þ¡anl wheie
they shall be maínta¡ned for 60 consedutivê dàys fiom the dale qf posting. Furlher, In the event ihal l¡e chaúeó unio'r|'màiiìlal¡s
such bullelín boards at the- facllity.oflhe ernployer where. th€ alleged unfalr laboi praitlces .öccüned, :t¡e union shall aþo post
Not¡ces on each sgch bulletin board during the post¡ng per¡qd"_.
'COMPLIANGE W¡TH NoTICE -ihe Cherged pa4y,w¡¡lcornþiy.w¡th €i[ the rerms anr¡ p¡ov¡!þns ciqâid !to[ce.

NQN-ADMI$SIONS GLAUSE -,By execuilng thlÊ sèlalëmsnt agreement lheC¡arged Party doês. nof ddmit lhsf il hasrlotàted
the Nalional Labor Rëlations Açt,.asramended.

SCOPE OF THE AGREEMENT*- T,his Agreement:set es.only the,aÌtê.gaüons,in ttie above-captioned oase(s), and does not
const¡tute a se lemeiìt of any othèt case(ê).or matters. ll doêq, not þ¡eclude persohs from f¡lhg chãróes, the GenËrá Courisel froi¡
prosecul¡ng comp¡a¡nts, or the Board and the courls from find¡ng violat¡ons wlth respec't lo.mãtters iti,hieh preçêde the daiç of the
approvalofthis Agreenierit:r€gaÍdlebs of whelher such inblteß,ár9 knôw¡ io the Generai Counsel or are réào¡lir discóüerøie. rhe
Genercl.Counsel reserves the r¡g.ht.tq g.s¡ lfe evídgltce obtaine.d i¡ lhe iû/gþtiga on and prosêcilioiì of.Í]e .above_c.aþfiònèd

:11."(lì t9.r.qy relevant purpose ín the'lit¡gJtlon of this or any other case(s), .and a Judge, the Board and thà courts ma! make
ïrndrngs 0t facl and/or conclusions df laww¡lh rd6pectto said €vjdedce,.

:GONÌRIBUTTONS - FENSION.F.UNÞ,egNTRlpuÏtotls, $1r99Eì62. lnçl¡]dt¡s fDteÌeét ,

REly.S4L Io lssuE coM.P,LAfNT - ln the event t¡e charg¡ns Party f-âils 9r refuseþ to becomd d paúy- to this Agreemehr,
a¡d.,if.¡n the Re.gíonat D¡re€lpr's,d¡sqretlon ilwitf effectuale.lhe þoiicié.s pf tñe Natlãnal Labor Relãtionq aót, fóe neg¡onà-i O¡rebrqi
shal¡ d€cline lo issue a çqinp¡alnt hereín (or.a new eoimpiainí.if ons has been wlthdmwn pursuant to ttìe Ents of.thís Agreenent.
and lh¡s Agreement shal¡ be be'fween ths chargêd Party end.lhe unders¡gned Régiôiìäl Ójièclor: A reView of such. ad'rðn riäV bË
oblained pursuant.to seclion 1ô2.19 of th_e Ruies and Règulations of the aoaio ita-igquest igisamB.isffed w¡¡tt¡" i¿.'aãvi ihãieoil
Thls Agleement shall be.null and vq¡d il lhg çenerâl couñåel does not sustain the þegioial oiieótois action in t¡áèvent ot a
revlew ApÞroval ofthis Agreemenì Þy the Sþgign¿i Dirqclor shat¡ const¡(ute,wiih(rr3'wäi oÍan¡r Complaint(s). anO NoltCe of Heerlhg
heretofdre{ssued in thè above captioned case(sL as well as any answer(s) filed in res?onse.

PERFORMANCE - perfomar¡ce by ,ìhè tohsrgeit pgrty wilh. lhe, termr. and pr.o\¡¡$iöns of Írls Agr.eemenl shall:.commence
immediatelyafter lhe AgÌeement ¡s qpproved by the Regìqnal .D¡reotor, of ¡fth€ chigif.tg Party does noi enter inio lhis Agrcement,
peformance:shall commence ¡mmediately {pon rgaè¡þ-t6y,the Charged:Þart}, ¡f:nóticé-ttrai nã.revrew ¡as bq9a rgitulsieú9¡$ài
tho General Couhbêlha-s sustairied the RèC¡onal Düêctç¡¡,'

NOTIFICATION OF COMPLIANCE - Thê undersigned. partles to thl6 Agréemeht riitt èdch rioliry the Restonal Director.in
wr¡ting what steps the oharged Party has latgn 1o cornpl¡ ¡erewrrh. such not¡ii]æioh shâ þe q¡ven w¡tñin 5 ¿ãvã.. áni 

"ä"rn."nnn60-days, from the.date ôfthe approvâl qf this Agreement. ln the event th6 châ;rgtng eàrtfuoesnotenter ¡nio ttr¡õ nìieenrãni,'¡niriaì
not¡ce shall bÞ g¡ven wlthln 5 days áfter not¡ficatÍon fröin the Reglonát D¡redtöi thãt ài¡ rev¡eyv has.bee¡. requè;ied or that th€.
General counsel hâs suslained the Regional Direc[or. Contingent üp-on colnpllanæ,w¡h the têrms and providloirl hereof, no furttrer
action shall be tâken ¡n the above captióned case(s).

Lnargeq rafly
POMPTONIAN FOOD SERVICE

,ch6rging Party
.SEFVI9E EMPLOYEES INTERN{TIONåI; U,N,ION, LOCAL
32BJ

"ryv fZï.-'
,/,//.'\'/ /¿2'24/C- '

u4!9

,ç/'r.lto
.ny .NaBe.and ¡ t e- Date

Íecommenoeo öy:

Board Agent

Dalê Appiöved By:

Rþdibñãt Diftictor

qatel
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I un¡ted States Government
l
INATIONAL 

LABOR RELATTONS BOARD

I Region 22

I 20 Wash¡noton Place. 5h Floor

lñ";;;;, *;';ßz.st1à
I Telephone: 97 3-645-21 00

November 5, 2010

Steven M. Swirsky, Esq.
Epstein Becker & G¡een PC
250 Pa¡k Avenue
NewYor(NY 10177

Re: Pomptonian Food Service
Cases 22-C A-29 0 46, 22 -C A-29 3 I 5

Dear Mr. Swirsþ:

After a review ofall aspects of compliance in the above-captionËd case, it has been determined
that the Employer has. met its obligations with regard to all terms and provisions of the
Settlement Agreemeni in this matter.

Accordingl¡ thís matter is hergby closed and will remain closed, conditioned upon continued
compliance. ln the event that subsequent violations of the Nafional Labo¡ Relations Act occur,
ú¡s matter mây be reopened.

Rich Wa¡d, Director of.Operation
Pomptonian Food Service
3 Edison Place
Fairfreld, NJ 07004

Service Employees Intemational
Union Local 32BJ
1 Was.hin. gton Park 12th Floor,Suite 1203
Newark, NJ 07102

Andrew Strom,. Esq.
Associate General Çounsel
Service Employees lnternational Union, 328-32J
101 Avenue of Americas
New York, NY 10013

Very truly yours,



FORM NLRB-422

@JÏß'J8iJ9'@
POSTED PURSUANT TO A SETTLEMENT AGREEMENT

APPROVED BYA REGIONAL DIRECTOR OF THE
NATIONAL LABOR RELATIONS BOARD

AN AGENCY OF THE UNITED STATES GOVERNMENT
FEDERAL LAw GrvEs You THE RTGHTTo:

. Form,ioin, or assist a union;

. Choos€ representatives to bargain w¡th us on you¡ behaìf;

. Act togeúer with othe¡ employees for your beriefit and protection;

. Choose not to engage iD a¡y ofthese protected activities.

WE WILL NOT ¡efuse to ¡ecognize and bargain i¡ good faith \¡r'ith Service Employees Intemational Union,
Local 32BJ (herein tbe Union) as the exclusive collective ba¡gaining representative of the employees in the
lollowing bargâining unit:

All full-time and regula¡ pa¡t{ime food service employees of the Employer in the job classifications of
cook, driver/food service worke¡ food service worker/cashier, and food service worker in conûection with
the Employer's provision of food services at the locations ofthe South OrangeMaplewood School District;
but excluding employees in thejob classifications not identified above, managers, confidential and clerical
employees, professional employees, casual/substitute employees, employees who a.e school districl
students, temporary employees, supervisors, and guards as defined in the National labor Relatioiìs Act.

WX WILL NOT cease contributions to the IJNITE HERE Workers Natioûal Pension Fund without prior notice
to the Union and without affo¡ding the Union an opportunity to negotiate and bargain.

WE WILL NOT unilaterally implement a wage increase and g¡ant sick days to th€ bargaining unit without
pÌior notice to the Union and without affording the Union an opportun¡fy to negotiate and bargain.

WE WILL NOT in any like or related manner, inte¡fere with, ¡esfrain o¡ coerce employees in the exe¡c¡se of
rheir righls guara¡teed in Section 7 ofrhe Nat¡onal Labor Relations Acl.

WE WILL recognize and, on request, bargain collectively with the Union as the exclusive representative ofour
employees in the above unit ìrith respect to wages, hours and other terms and conditions of employment and, if
an agaeement is reached, embody it in a signed document.

WE WILL, on request, rescind any and all unilateral changes we have made in the terms and conditions of
ernployment ofthe employees in the involved unit.

\l WILL make whole unit employees by making contributio¡s to the I'NITE ÌìERE Wo¡kers National
Pension Fund required unde¡ the te¡ms of Article 26 of tlìe collective bargaining agreement th¿t we withheld,
a¡d WE WILL make employees whole for any losses resulting from our failure to make such payments, with
interest.

POMPTONIA¡I FOOD SERVICE
@mployer)

Dated By
(Represe¡tative) (Tìtle)

Thê Naüonal Labor Rslaüons Board ls an hdeperdeît Federel ag€ncy creat€d ln 19:15 to orìforc€ tlle Naüonål l..abor Retatons AcL lt conducts S€€rst+attot
elecdons b deteînln€ wtt€llìer employe€s Y/ant union rôpr6s6nteüon and it invedgates and rêm6d¡es unfåk laÞor pr¿dc€s by employeÌs and unioñs. To fnd
out mor6 about youÌ tjghts under ülo Acl end hovv to file â dìãrg€ or €lecl¡on paüücn, you may sp6âk confidenlial¡y b any ag€nt wi$ the Eoard's R€gionat
Oñca s€t forfl b€lo,v. You may also obÞln hfumaüon fÞm lhô Boãrd's r,r€bs¡is: \M^/w ñló oov and the toll-free numb€r (866) 667-NLRB (6572).

THIS IS AN OFFICIAL NOTICE AND ÍIIUST NOT BE DEFACED BY ANYONE.
THIS NOTICE MUSI REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM T1IE DAfE OF POSTING AND MUST NOT BE ALTERED, DEFACED, OR
COVERED BY ANY OTHER MATERIAL. ANY OUESTIONS CONCERNING THIS NOTICE OR COMPLIANCE w¡.TH ITS PROVISIONS MAY BE DIRECIEO
TO THE ABOVE REGIOMT OFFICE'S COMPLIÆ'ICE OFFICER

Vêt€ran's Adm¡nistr¿tion Bùilding, NLRB, 20 \,r'asling1on Plac€, 5'h Floor, Newùk, NJ 07102,

Tel (9?3)645-2100. Houß ofope¡ation: 8:30 afn. to 5i00 p 
'n.



Exnrsrr H



JÊN-19-2ø11 1Jr 45 NLRE REGI¡N 1s91Êø92s9s3É6 P.Ø2

UNITED STATES OF AMERICA
BEFORE THE NATTONAL LABOR RELATIONS BOAR.D

REGION 22

POMPTONIAN FOOD SERVICE

Employer-Petitioner

and

LOCAL 328J, SEIU

Case 22-RM-755

lntetVenoriUnion

oRDER DENYING UNTON'S MOTTON
TO DISMISS PETTTION

The Fetition in this fiarter was filed 0n october 30. 2009, but processing of the petirion

was pended because of two related rmfair labor practice charges frled by the uûion which are

discussed below. Upon resumption of processing of the Petition following seitlement of those

cases" counsel for the Union submitted a letter requesting that thË insfant Petition be dismissed.

A copy of the letter is attached and I am considering the letter as a Motion to disnriss the Pètition.

On Deoember l, 2010, the undersigned i$sued a Notice ro Show Cause to the parlies soliciting

their legal positions and arguments as to whether the ir¡stant Petition wanants continued

processìng' I have catefully considercd the Union's Motion and the partiËs' respêcfive responses

tô the Notice to show cause, F-or the reasons stated below, I have determined that thr¡ union's

Motion should be deniert and that processing ofthe petition should be resumed_

The relevâr¡t chronology ofevents lcading up to the fîling ofthe above petition is summarized as

follows. In or about laæ April, 2009, the Employer was presented with an employee-signed

pet¡tion indicating that a majority ot'the unir employees no ltnger wished to be represented by
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the Union. The Employer sent a letter to the Union dated May I l, 2009 stâting rhar it intended to

lvithdraw recognition from the Union based on the petitiorl, effective at the expiration of the

eontrflct on August 31, 2009. Sometime between May llth and August 3lst, the Union re-

established its majority st¡ength a¡nong the unit employees. The Employer asserted that the

Union had coeroed employees into supporiing the Union and decided to withdraw recognition on

August 3lst. The Employer subsequently filed this RM Pctition on Oetober g, 2009, based on

the employee-signed petition it had received in late April, 2009.

The relevant unfaír labot practice çharges are summarized as follows. The Union filed a

charge in case 22-cA-29046 on August 5, 2009, alleging thår rhe Employer unlawfully failed and

¡efused to bargain with the union by refusing to negotiate a successor collective bargaining

agrecment and by unlawfully wíthdrawing recognition from the Union at a time when it could noi

be demonst¡ated that a majority of the unit employees no longer supported the Llnion æ their

bargaining repiesentative in violation of seotion E(aXl) and (5) of the Act. The Region t'ound

merit to this charge because the union had re-established its majority shength at the rime the

Employer withdrew recognition and the Employor had not estâblished that rhe ljniorì roëroèd

employees in doing so. The Region subsequently issued a complaint in this case on January 29,

201 0.

The union filed a second charge in czse z2-cÃ-29315 on February 9, 2010, alleging that

the Employer unlawfully fàited and refused to bargain with the Union by rrnilaterally ( I )

discontinuing to mâke pension fund contributions, (2) ímplementing wage increases and (3)

granting sick days to employees. Aller a full investigatiou of these charges, the Region also

f<;und me¡it to these allegations. subsequently, on March 9, 2010. the undersigned approved a

settlement agreeffent entered into by the paties that provided a full remedy of the allegations irr
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both charges, including an af|rrmative bargaining obligation and fhe posting of a Notice to

Employees. Thereafter. this offrce implemented the terms of the Settlement Agreoment and the

unfair labor practice casÊs were closed on compliance on November 5, 2010.

The Union contends that the settlemeni of the unfair labor practìces reqnires dismissal of

the instûnt Petition because it contains an affimative bargaining order. The Union also c()ntends

that the instant Petition should be dismissed because the Emptoyer's unlawful withdrawal of

recognition preoludes a finding that it acted in "good fa¡th" ulhen it filed the Petition and because

the Union had re-established its majority strength at the time the Petition was filed.

The Employer contends that processing ofthe instant Petifion should be resumed because

(l ) settlement of the unfair labor practice charges does not require dismissal of the petition an<l

the approved Informal Settlement Agreement expressly included a non-admissions clause

specifling thåt the EmployËr did not admit to the condqct a Êged in the çha¡gss, (2) the instânt

Petition was filed in a timely manner, and (3) the alleged recognition-related conduct by the

Employer postdates the showing of interest and should not âffect the filing of the Petition and

does not warrant dismissal ofthe Petition.

Contrary to thÊ Union's allegation that the instant Petition wa,s tâinted because the

Employer unlawfully withdrew recognition of'the Union before it filed the Petition, thc

investigation herein revealed that the showing of Interest ("showing"). submitted in support of

this Petition, predated the Employer's unlawful cor¡ducr rhâr was the subject of the unfair labor

practices. Thus, the recognition-relatÈd öonduct by the Employer rhat postdates the showing of

interest could not affect the filing ofthe Petition and does not warant dismissal ofthe Petition.

Regarding the Union's assertion that the presence ofan affrrmative bargaining order in

the settlement rcquires disnrissal of rhe Petition, in Truserv Corp., 349 NLRB ZZ7 (2007). the
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Board rurder similar çircumstances overtumed the Acting Regional Director's administrative

dismissal ofa decertifìcation petition in the face ofa settlement ofa Section $(a)(5) unfair labor

p¡actice charge.

In the instant case, the Settlement Agreement er(ecuted by the parties and approved by the

Regional Director contained an express nonadmissions clause and under Trusery¿, provides no

basis for dismissal ofthe Petition

In addition, although the union hâd re-estäblised its majority status at the time the

Petition was filed,'nder the Boald's reasoning ifi Levitz Furnitiure co.ii} NLRB 717 (200r),

these circumstÊnces estsblish the necessary ,.good faith uncefl¿inly'! needed to justifo an

Employer's filing of an RM petition.

Under these circumstances a¡d noting that the referenced unfair labor practice allegations

by the Union against the Employer have been fully remedied, J issue the following;

ru IS HEREBY ORDERED that the unicn's Morion fo Dismiss the petition is denied.

Accordingly, processing of the instant petition shall resume.l

I 
Rlght to Requêst RÈt'isw: Pursu4nt to the provisions ofsect¡on 102.6? of the National Labor Relations Board,s

Rules and Regulations, Sctièg 8' $s amended, you may obtain Ìev¡ew of this åction by filing a request wirh the
Executive secrÈtsry, National Labqr Rerations goaro, i099 l4rh srree! N,w., washingion. of zosio-òoor, rr,¡,
rçquest for review must cûntain a çomplete Etatemeff setting, foÉh the facts and reasons oi which it is based,

Pfic¿úu¡øs fo¡ Fillag ø Reqíest lor,itevtelp: PursuaDt to the Êoard's Rules and Regulåtions, Sections102'lll -102.114, côncerning thc Service and Filing of Papers, irra irquest for ¡eview *urt Ër ."oiiu.J !y trr"
Executive secrerarv of rhe Eoa¡d in wa'hington, oi bv ctoie of businiss on January 2s, z0 ! ar s p.ri.-is¡,
unless filed elect¡onicarly, co,'sistent with the ÄEçncy?s E-Government initiative, prrties are e,i"*."i,.u tà tr"a requect for reyicw clectrcnÍcålty. If úÈ reqsest for review is filed electrÐnically, it \.yill be considereà- timely if
the trênsmiss¡on ofthe entire doc¡ment through the Agency's website is sccomplished by no lster than t t:5g p.trl.
Esstern Time on the due date. please be advised that'secrion t02.1¡4 ôf the Boarã,s Rules .nJ nftulationo
precludes Eccèptûlce of a request for review by fscs¡m¡le transmission- Upon good ôÁuse $hown, the Bäro ,r,uy
Branl special perñission fo¡ a longer pe¡iod with]n which to file. e copy ofihc rJquest for review íuit o" r"*ro on
each oftheoÛe¡ påniÈs to the preceeding, as '¡r'ell as on the undersignää, in accoásnce wirh th" ,uqui.u-"r*g or t¡,Boàrd's Rul€s and Rçgulâtíôns,

. Filing a request tbr revìew elçctronically may be accomplished by using tlre E-filing system on the
Age_ncy's vebsíte at www.n]rb.soy_ encc the wcbsite is aËcessed, seteit rhe EC'ov tab;d rh"n 

"tiñ 
oiË_iììi;; tinkön thc pull do.,yn ¡nenu. Click on the ..File Deçurns¡ts.' bufton under Board/Offrce of t¡e Executlvs Àec,",uri 

"natlìën follow the directions. 1he responsibitity for the rèçÈipt of thc reqrÊst ror review rcsts oxclusivcty *irir thc

.r-:'-:-_?:.'jla?:'i tv.4...?.:2n!--.t*.r::...1
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Issued at Newark. New Jersey, this I 3th day of January, 201 L

15916Ø92595366 P. øË

20 washîngron Place, 5rh Floor
Newark, New Jersey 071 02

Lightrrer,

sender. A fr¡lurc to timely file tlte requcst for rçview will not be €xcused on rhe bâsis thâr t¡e lransmiss¡on could no(
be accomplished because tfie Agency's wcbsitë war off line or unavâilablÈ for soffe ôthcr reason. absent a
dctcrm¡nation olterhnical failure olthe site. wift norice olsrrch posted or th€ web€¡ße.
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WriterS Direct O¡al: 2 tZ.38E,JOZ5

October t5, 2010

W-eZÐ-@5:$s!l¡rv
Mich5el Lighhq
Regiond p¡¿s1o,
NLRB fugion22
20 lV€sbington place, 5tb floor
Newark, NJ 0'llM-251O

Re: PonptofüÊ¡ Food Se.rvioe
Câse 22-RM-755

Dèsr Mr. Lightne,r:

I an writing ou behslf of Sereice Eæployoes International Uniou, Local3?Bl ('T-ocrt 328.r' m "rùe u¡ron") r" --t fo^,'rh rh;-ubi;;ï'e$,s es to wny theabove-refe¡ensed petition should be disrniseÞd.

The peütion was ûled on Ocgbq 30a 2009, blt prooessing of thc petitionwas btooked by rhe unfair labor pracri"" tu i*u d,êã:;õõ+ä-. rn. n"go"ultimately found nerir to the "r,iree r¡¡t pìo,pirJuq*¡äffiu*"t, *irhA"*orecoguition frou Local tZE.r. 
"oa t¡u nusoîät'ñ täiiuär".*t,¡trPomptonien thsr irnporea an'a.ffìrm*i;" Ëlii,;"*iriTrilüJiio ro_p,ooi*.

ÁRGUMENT

The ¡encdy iu th. m_oT:_îry *odeled on the rcmedy irnpoeed by.theBoañ n HeM of Erysìde- r.r-c, s¿s Nrft;- i]îizî'oöl ìi*Ëø,r¿ o¡¡oyr,¿", t¡*
iiil,ffiiËit-ffi#:Tffiïu.or i-po^,,,g *-;Ã-,iuüîiargaidns obrißEriou

dk"",""c*;i,öìîi.îffi l,'"*"#f i"*Hir¿ffi ffif *-trl-Ë,'#""""preseurrect to aohÍeve iruncdiate.:s1llo.âr.thê bgild;tuiî_ ceuutt, rh¿r Hishtnot be ia tho employeee' best inrerset.,, .¡d, at z6î,Tilf,#,U" so.rd *,he Regionmposes au afrrmative bargaining oblic"ti"a Uy ã.fi"iiä, äL i, oo toogo, u

åHHfl**ûs rEprEsenrarion, ."ã urus, o,i UltiËlilUînU petition nust te

Ttre Board's decision iu fi'ruery Cory., 349 NLRB 2íl7 (2lJInis not to theconhffy för two ¡Eãsons. In rhryørv.,1huB"-rd h;;t*"Irf,"1"Henent of en8þX5) chrrge did not provjde a basis f* dirrrir;i"s ,*J;;äcatiou petition fiteduy employees prior to the serleneqr. i^"^"", ¡r"-f"-"ii'rti'#" o*" ,cc¿use it
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+ t,'- -g-EgG.22 td 00å/00 ¡

Octobe¡ 15, 2010
Pago 2

involved au RD petition rathertüån an RM Þêtitioû. ïhe Boutt majority in Zn¿¡ery e¡rprqssedconc+nr¡ ttrãt ('rhe pctirioner bE bouod to å s#.u;;t ;;oõä tn.t p*eorts ro ws.iv. thcpêrition€r's dshr rmder the Act to hav; thr ;;;-*'fi;;cJ;ätion pro.æeud ;, hr. a' 232, n. 14.Here' there is 40 co[oern Ebout-lle settlement waivr'ft tne'ri]ts oranptoyees because the Rr.npetition was filed by ths æoloyer.. A seoouO ru*oo iny ffior does lot Epply he¡Ë is rhar thes-ettlerncnt iD. Zl&sen, dirl ¡oì i¡

ldäH."ffii.ffi "H#"ffi 
##ñiîffi "*m::a*m*k"#

decertiûo¿tion*l_T-T.*: t-l*ön of whether the sot&e¡nent qcsessirares dismissat of the

,ïffiffi1îifut#*hffi 'rco"' uasi' ror disnis"inc*thii;;äìuffi,"i*1t. - *"
rorows: potrDrn¡',' ---^,.--j l*ll !.TIT^$S el: rieeio the ¡erüom*. rã" #Ë oä_f-ollows: Pompønían-anao*J '** nse lo I!ê ¡ettloEE¡t The faots ne ¡s
täe expìration ofth" couect¡,,,1Ï*,o-n#git*ttt.-T1t:tinltrdcd ùo witlrù"*'ä-öuiiritl
ffi trHi'T5;:*s:[:ä.in'_'"##,#,:H*il,äi_i*Tm":î"#irî
ffi,äf Hffi ,iä?,:H^^y:*g;1tg*a-t;u*Ë"rîääiå1#;#åä^ff#h*.y"ffi ff 9,'#f ,"íîg,",:f :,Ë#'ffi ä";:f äff 

-#-iffi 
ffi iäî-'#.f*TlHn*"Ëåäffi f#:_r_xË_iË!Ëtt":l***"+:i,r,,aH"w::ffiffi;*ttrf S,ii:l*l:f gi$il"ääf,"i"",:i,Ë",ifJ,i"#J,mïiff :"*a.fter the rnticipato,y *ithd,;*,r ;i;;åäiË"äilålä åiir,;3iä;'_äil

inl,limf"lt ï*.-.rj{Ï_ry1* a showing of iurere$r rharFredatçd irs rurr¿wfi¡tacts, the RM petitio¡ is still tsir 
-r -Þ FYq¡ + o¡{u ì{¡¡¡x s¡ ]IrçreÌl tn_at Fredatçd irs unlEwfi¡l

câ¡r dÊmùn6Èar6 ,.pood_r¡i*, *jT-lf:: 
=-*.-Jlgrer 

m_ay oolv m* ,üm,i p-Åîåîtåiå i,;ä*H#,#:är",.,.;*_";=i*i"s:T*ff :ü9_FËftäi_"ä#:ffi:"#,iî"11,ffi r,ft äH?.i"å#tr#*ürs:i_d,äi3ei1ffiiliïffiHËtriil*31IÌ ry:d rsiü,täii"ü ;í,il *täåí"¿ i,j
ffi llg*,Ë,tåäîflÈ"x['1;i1ä,ü"_ä?'üiË'äff l,,tîiiÅiHåï;;,rlgÉ",x:
,ililiil,å,tr,;**l:*::.*,.$ílíïí,f; "iiH'Jiffi ft'"fúffi ,ff""'lliIikelx undrr aI ite 

"itoìö;t o,*' 
"- ¡ssç¡'¡ ¡.o ¡r çorr€Nt rree ofunf¿ir labor ¡nactices of the sr

mp¡uperly sffcct r¡" t****lllll-.*jt-ll T.nion's statrr, oause mplovåe di".tr"*il; ;;
ilåiåilåHffi H*"m::i*r**;öì,'Ïff :';J,if.trf,'iJff 

"i"ffiiili6g*î*"iåHf"i#."X;-#il*i:i4;i,i,"J,ïiL'Liï'H:'J,i'¡¿un jawn¡,
tr#Hi#tr"ç n*1;;ru*i,*i;ylsi5"'iïiËJiiËjlffi :":iiliË-
Ë';T"fr iiî:iï",S.#,,f tg:,¡":Xå1'î{"i;ï.ffiL}H## jiSH*""t77, Thus, iroot roriioåp:toii" 

D4t"'ue' J.'õ Nrirltr at16l.. 
^cêor-d Lee.Isonber,32z }ñn¡ a

nave rebounded to tu"poiot*aT"l*YlT,*,ïf:i-pp,:1 r.";.ft" u"¡"oïv-ö"t''d"iäÀiî.ulîilË"ffi :,.tu"p"¡ü*nä"u,äi'"iä;ï""i3åíif, lï,l.ii*i"1iJîi"**SJ

o_u"""I",ä fl-oiiiff mlawfi¡t asrs Frectuded rhe existç.nce of any good ftith doubr, it¡

Sinaerely,

UJ* It-^
And¡ew Strom
A¡sociate G€fl eral Coül¡el

TNTÊI P ØE
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TINITED STATES OF AMERiÇA
BEFORE TIIE NATIONAL LABOR RELATIONS BOARD

POMPTONIAN FOOD SERVICE
Employer-Petitioner

and Case 22-RM,755

LOCAL 328J, SEIU
Union

ORDER R.EM.A,NDING

- - Union's Request for Review Ofthe Regional Director's Order Denying Union's
Motion to Dismiss the petition is grantèd âs ir raises substantial issues warranirrg reuie*
wíth regard to the circumstances su¡rounding the settlement agreement in casesÞ2-c¿,-
29Ö46 and22'c¡'-29315. The Employer's opposition represe-nts that during sertlûflërt
ne€otiatiÒns it \ras told by the Region that ifihe Employãr agreert to settle tie unfair
labor pmctice allegations, the Region would continu; to hold the petition in abeyance,
and that upon the conclusion of the Notice posting and compliance period, the p;dtion
would be prccessed. Accordin$y, we remand this case for the Regional Direcior and the
Union to address the Employer's representations, and if necessary,-for the Regional
Director to issue a decision.

WILMA B. LIEBMAN, CFIAIRM.A,N

CRAJGBECKER, MEMBER

BRIANE. HAYES, MEMBER

Dated, Washingtoq D.C., March 24, 20I1.

TNTAI P fi2
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^u l)

and 'B'Y:-'
Case 22-RM_755

LOCAL 328J, SEIU
Union

on March 24,2011, the Board issued an order Remanding the above-captioned case for
the Regional Director and the union to address the Employer,s representations conceming the
circumstances surroundíng the settlement agreement in cases 22-cA-2g046 and,22_cA_29315,
as they relate to this case. specifically mentioned is the Emproyer,s representation that it was
told by the Region that if the Employer agreed to settle tl
Region wourd conrinue to r,or¿ tr," ;;;;";; ;.r#jï îj. :":;_:':;
the Notice posting and compliance period, the petition would be processed.

Thereafter' by letter to the undersigned dated Apnl 21,2011, copy attached hereto,
counsel for the union submitted its response to the Board,s order Rema¡ding. In his response
on behalf of the union, counsel advised that, pdor to entedng into the settrement agreement
referenced above, it was never directry conveyed, nor was the union otherwise informed that the
Region would resume processing of the instant petition upon the concrusion of the Notice
posting period provided fo¡ in the settlement agreement. The union urges that the Emproyer,s
representations regardìng the Region's actions in this regard shourd have no bearing on the
Board's uftlmate disposition of the matter and reiterates its argument that the petition shbuld be

t,
i



dismissed' The Employer's request for an opportunity to formally repry to the union,s response

is hereby denied as not being within the scope of the Board,s limited remand instructions.

A review of the case files a¡d all relevant documentation contained the¡ein confi¡ms the

Employer's representation that during settlement discussions the Region advised counsel for the

Employer that it was the Region's intention to resume processing of the petition at the end ofthe
Notice posting period, after compliance with the terms of the settlement in cases z2-cA-2g046
utd 22'cA'29315. The Region's position in ¡,rris regard was based on the particular facts of the

case, including the urìdisputed facf thaf the showing of Interest submitted

petition predated the meritorious unfair labor practices that urtimately were

settlement agreement and Notice posting.

Dated at Newark, New Jersey this 2nd day of May, 201 l.

Attachments

in support of the

remedied in the

{ichael tightner, RegrMD,
ional Labo¡ Relations Board,

20 Washington place, 5th Floor
Newa¡k, NJ 07102
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- 
Writers Direct Dial. 212j993025

April 21, 2011

Via Fax (973) 645-3852 Ontv
J. Michael Lighûrer
Regional Director
NLRB Region 22
20 Washington Place, 5th floor
Newark, NJ 07102

Re: Pomptonian Food Service
Case 22-RM-755

Dear Mr. Lightner:

This letter is submitted on behalf of service Employees Intemational union,
Local 32BJ ('Local 32BJ" or.the Union") in response io tLe Notice issued on
April 12,2011 in the above-referenced case.

Pomptonian Food Service (.the Employer') has submitted a selÊserving
letter dated March 5, 20i0 craiming that it entered into the settrement 

"gr""*"oi 
io

cases 22-cA-29046 and 2z-cA-293 r 5 "in reliance upon the fact that ..lupon the
cgnclusion of the Notice posting period provided for in the Agreement [the RM
petition] shall be processed by the Board."

.' If the¡e were ever any such representations made by anyone atkeg;on22,
Local 32BJ was never informed ofthis condition prior to entering into the-
settlement agleement. To the contrmy, Local 32BJ's understanding was that the
Settlement Agreement represented the complete agreement of the parties with
regard to the settlement of the unfair labor practices. The first ûmà Local 32EJ
leamed ofthese alleged representations was when the Emproyer referred to them in
its response to the December l, 2010 Order to Show Cause in this case.

- Moreover, the Employer's March 5, 2010 letter represents an attempt to
alter another material term of the settlement. The Employer asserts in its letter that
it \¡/as entering into the agreement on the understanding that the Region would
process the RM petition upon the conclusion of the Notice posting f eriod. While
the Employer refers to this as the "compliance period" in rts u¡er1ó the Board, this
is an incorrect statement regarding the åompliance period. The settlement ofnhe
unfaìr labor practice charge included an affirmative bargaining obligation. Thus,
no question conceming represontatiou could be ¡aised until there haà been a
'teasonable period of time sufficient to allow the good faith bargaining that
[Pomptonian's] unlawfill withd¡awal of recognition cut short. HeM if Baysfde,
348 NLRB 758,761(2006). If rhe Boa¡d weie ro accepr the Employei,s togr", it r'
simply by virtue of the Employer's self-serving Ma."hj, ZOtO lånó tf,. Aòuod
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would.fu¿ve þs6¡ required to process the Employer's RM petition upon the conclusion ofthe
sixty-day posting period even though there had not yet beàn a reasonable period of time for
bargaining.

- - , !1nce the Employer's representations in its March 5,2010letter were never conveyed to
Local 32BJ prior to Local 32BJ enterilg into the settlement agreemen! and since they weie not
made a part of the settlement agreemen! they should have no bearing án th" eo*a;. aço.itioo
of the RM petition.

Respecffu lly submitted,

u^ lt_"
A¡d¡ew St¡om
Associate General Counsel

cc. Steven M. Swirsky, vta fæç. (212) g7g_g650
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TINITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

POMPTONIAN FOOD SERVICE
Employer-Petitioner

and

LOCAL 328J, SEru
Union

ORDERREMANDING

Regional Director requesting that the Regional Director and the Union address
representations in the Employer's opposition to the Union's request for review ofthe
Regional Dirêctor's Order Dismissing the petition. On May 2, 2011, the Regional
Director issued a Supplemental Ordei on Remand addressing the Board's Order.

The peculiar and unique facts of this case present a situation in which no outcome
is completely fair to all parties. The problem a¡ises out of the dual role of the Board's
regional directors who, on the one hand, act as agents ofthe General Counsel under
Section l0 ofthe Act in investigating, prosecuting, and, most relevant for our purposes
here, settling unfair labor practice charges and, on the other hand, act as agents of the
Board under Section 9 of the Act in processing petitions and conducting elections. In this
case, in the course of settling unfair labor practice charges as an agent of the General
Counsel, the Regional Director made a representation about what action he would take in
respect to a pending petition. The Employer stated that it was told by the Region that if
the Employer agreed to settle the unfair labor practice allegations, the Region would
continue to hold the petition in abeyance and that, upon the conclusion ofthe Notice
posting and compliance period, the petition would be processed. The Region has
confirmed this representation was made to the Employer. Neither the Board nor the
incumbent and Charging Party Union had knowledge ofthe representation and it was not
embodied in the informal settlement agreement that was not approved by the Board.
Thus, the representation is not binding on either the Union or the Board. Nevertheless,
the representation is likely.to have been a factor in the Employer's decision to agree to
the settlement of the unfair labor practice charges.

Absent the represeritation, we would reverse the Regional Director's decision and
di¡ect that he dismiss the petition based on the terms of the settlement agreement. We
believe it is inconsistent for the Employer in the settlement agreement to agree to
recognize the Union as the majority representative while simultaneously alleging in an
employer petition that it has good-faith, reasonable uncertainty as to the union's majority
staius. This is particularly true here ùhere the showing of interest was submitted to ihe 

'

Emplóyer and the petition was filed before the Employer agreed to recognize the Union

Case



was filed and (2) whether Levitz or other Board precedent requires any other form of
good faith at the time the petition was filed and, if so, whether the requisite good faith
was absent based on the earlier withdrawal of recognition. In considering these
questions, we instruct the Regional Director not to rely on the settlement agrcement for
the reasons explained above. I

Accordingly, we remand this case to the Regional Director for action consistent
with this order.

WILMA B. LIEBMAN,

CRAIGBECKER"

BRIANE. HAYES,

Dated, Washington, D.C. Ar,rg;st 24, 201 I.

CHAIRMAN

MEMBER

MEMBER

I Member Hayes agrees with his colleagues to remand this case for additional factual findings.
However, he does not agree that this concededly unique and peculiar matter can be properly decided
witbout refeÍence to the settlement agreement and the representations made with respect thereto. Thus, in
his view, the Regional Director, regardless ofhis findings on the two questions posed, must additionally
decide whether he is equitably estopped from acting in any manner conh?ry to the representations made to
the Employer at the time ofthe settlement agreement and the holding in abeyance ofthe petition during the
compliance period.
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POMPTONIAN FOOD SERVICE

Employer-petitíoner

and

LOCAL 32-BJ, SEIU

UNITED STAIES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

NOTICE OF REPRESENTATION HEARING

- The Petitioner' above name_d' having heretofore filed a Pet¡tion pursuant to Section 9(c) of the National LaborRelations Act, as amended, 29 u S.9 Sec. 1-51 et seq., copy of which pei¡t¡on is neretó attàcnóà,'ano it appearing that aquestion affecting commerce has arisen concerningútre représentation ot emplovees oésciìuËå-u-v such petition.

You ARE HEREBY NoïFrED that, pursuant to sections 3(b) and g(c) of the Act, on the
10rh of February, 2011 at 10:00 a.m. on the sth FLooR 20 wAslrñcror.r iI,aòn, NEWARK IyEw
JERSEY and on such consecutive days thereafter, a hearing will be conducted before a hearinj officer of the NationalLabor.Relations Bo.ard upon the. quest¡on of representation ãffecting commerce which has ariJen, at wh¡ch time andplace the parties will have the right to appear in þerson or othen¡vise, ãnd give testimony. Fo^-Ñtn}-¿aas, statementof standard Procedures in Format Hearings Hetã Before The Nationial LaËor Relations'aoà,rd'pursuant to petÌtions F¡tedUnder Section 9 ofThe Nat¡onat Labor Relations Act, as Amended, is attached.)

Union

Signed at Newark, New Jersey, on the 25ü day of J anuary 2011

cAsE NO. 22-RM-7ss

/s/ J- Michael Liohtner
ReSronãEtrectotr ReSion ,, 

-National Labor Relations Board



FORM NLRB-4669
t1-92t (R CASES)

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD BEFORETHE NATIONAL LABOR REI.ATIONS BOÀRD PURSUANT TO PETITIONS FILEDUNDER sEcloN s oF THE NATToNAL LABoR RELÀïoruö Àòr
The hearing will be conducted before a Hear¡ng officer of the National Labor Relations Board.
Parties mav be re'resented by an aftorney or other representative and.present evidence relevant to the issues.All parties appearing befåre this. heaiins il;;;"';;ï;osî witnls^ses_nave handicaps fauins within rhe provisionsof Section 504 of the Rehabititation n"t ot r gzá, 

"" "r"iJä, ""¿ 
29 c.F.R. ì oð.ocrïäàîr,o ¡n order to paftic¡parein this hearing need appfopr¡ate auxiliary aids, 

"'. 
J"n"ãä r zs c.F.R- 100.603, should notity the Regional Diredoras sopn as possible and request the n""""."i 

"""i"un""-
An official reporter will make. the only official tr.?:ns-cr¡pt oî the proceedings and all cittions in briefs orarguments must refer to the offic¡al ¡ecord- (óopies oj ixÈiøns snouu te-"iiit¡"îÏi niu"arins officer and otherPan¡es at the time the exhibit is.on"na n ""liãiJ.iiär'it " "¡o"" "t 

it 
" 
lJ".-¡"s,""äJoi ,noru or rhe parries mãyw¡sh to have co*ections made in th€-recorã- Ãìi =""n öJsed.correct¡ons, 
"ìinàilu'*ö of st¡purat¡on or morion,should be rorwarded to the Res¡onal Dhector or'to-t-heË"åå ¡" w""h¡ìsioã li';;;;;;;;; rr"rstened to the BoardJinstead of to the Hearins officer, inasm-uch 

"* 
,tr"ìi"ìn:nãöiìcer.has no power to make any rurings ¡n connection withthe case after the hear¡ng is closed. All .""". ,tãi 

" 
""p-.ken ¡n the trea.ing ,oo; *ii'åå ,.e"oroeo by the officiarreporter while the hearing is in session. ln thê event th"i;;; party w¡shes to-mate ort-inã-record remarks, requesrsto make such remarks shourd ¡e ¿irecteJ to tnã'H;;;;ði+i"". and not ro rhe offièiar reporter.

statements of ¡easons in suppol of motions or objections should be as concise as poss¡ble- objections andüii;'3;i#i1""1i:åï::'J:il:::ï'0" Ë;il;;;;ää;;"-;ä";;"ïü,::ä;.ì.'. Automatic exceptions

All motions shall be in wfiting or, if made at the hearing. may be- $ated orally on the record and shall brieflystate the order of relief souor¡t ano tñelgrouia" i"iì""i îïi,¡n..An originar and two copies ot wr¡nen mofions sha'be fìled with the Hearìng odcer and u 
"opv 

tnå*oJ ¡Ãääiiåîà¡n 
"nar 

be served on rhe otÈer parties to the proceedins.
The sole object¡ve of the Hearing officer is to ascertain the respective positions of the pa¡t¡es and to obtaina full and Gomplete factual rêcord on rii"h ,ñ ouñ" ;ä; s""t¡on ti oi tÀã î,"i¡äräi üul. 

"erations 
Act may bedischarged by the Regional Director of the er"r¿.ìi;ã, ;'ãärn" n".u"""ry for the Hearing officer to ask quesrions,'to call w¡tnesses' and to exolore avenues with .""p""a tó ."tt"r" no, o¡""u ny ttr" partì"". fi à services of the Hearingorficer are equallv at the disposal or arr purti"sìJtÀe o-rååää¡nn" ¡" o"""r"É¡rsïä'ä;;¡;i evidence.

b"lo*. 
ot th" close of hearing' any pårty who .desires to f¡le a Þ¡gt may do so ¡n the appropr¡ate manner described

1. Briefs filed w¡th the Regional Director

unless Íansfer of the case to the Board is announced,pr¡or to close of hearing, the br¡ef should be filed induplicate with the Regional Director. A 
"opy 

*ust aiso u" 
"àäo *-"""t of 

-the 
other paÃies and proof ot such service#j: l ", iïr.i:r:,'j: Res ion a I oiiector-;i n* ;i;;;il" ffJ" a re rir ed. @

The briefs shall be filed w¡thin 7 days atter the close of the hearing unress an extension of ûme, not to exceedan additionat t4 davs on reouest made for'sooo 
""u"", b"ioì" tn" nu"rinîìt;"* ; ;;*; by the Hearins officer.i:::ïlg:::? JHÍ,,å ff.ï,"liìî:,;,; ;Ë;"iffiJ""Li s"".¡on ioi.iiìõi 

.ãiäï.ä*ot 
Rures Facsimi,e

A request for an extens¡on of ûme made aftef the close of the hear¡ng must be ¡eceived by the RegionalDirector' in wr¡t¡ng' as much in advance of th" d"t" ù; ¡.iãti 
"r" due as possibre and copies thereof must be served

åf,,11ï. 
ttn"t part¡es bv the same or Ìaster methoJ"" 

"""à'ià-t¡r" w¡th rhe Resionar Directorìsee 1o2..r14of Board,s
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FORM NLRA.€3A
QET

NATIONAL LABOR RELATIONS BOARD

NorlcE 
case No. z2-Rl..-7ss

The issuance of the not¡ce of formal hearing in th¡s case does not mean that the matter cannot be disposed of by
agreement of the parties. On the. contrary, ¡t_ is the policy of this office to encourage voluntary adjustments. Thé
examiner or attorney assigned to the. case will be pleased to rece¡ve and to act proñrpfly upon youi suggestions or
comments to this end. An agreement between the parties, approved by the Regionai o¡re'ctór, ivould serve tôcancel the
hearing.

However, unless otherwise specifically ordered, the hear¡ng w¡ll be held at the date, hour, and place ¡nd¡cated.
Postponements will not be granted unless good and sufficient lrounds are shown arrd the following rèquirements are
met:

(1) The request must be in writing. An original and two copies must be served on the
Regional Director;

Grounds thereafter must be set forth in defait;

Alternat¡ve dates for any rescheduled hearing must be given;

The positions of all other parties must be ascertain in advance by the requesting party
and set forth in the request; and

cop¡es must be simuftaneously served on all other parties (t¡sted betow), and that fact
must be noted on the request.

(2)

(3)

(41

(5)

Except under the most extreme conditions, no
immediately preceding the date of hearing.

REGULARMAIL

M¡. Mark Vidovich
Pomptonian Food Service
3 Edison Place
Fairfield, NJ 07004

Jeffrey J. Corradino, Esq.
Jackson Lewis, LLP
220 Headquarters Plaza
East Tower, 7ú Flo-or
Monistown, NJ 07960

Local 32-BJ, SEIU
One Washington Park, 12ú Floor
Newarþ NJ 07102

Case Assigned to Board Agent Kristi Bean
Kristi. Bean(@nlrb.qov
Phone # 973-645-2105

request for postponement will be granted during the three days

REGULARMAIL

Steven M. Swirsþ, Esq.
Epstein, Becker & Green, P.C.
250 Pa¡k Avenue
New Yorlq IIY 07004

Mr. Andrew Strom
Local 328-32I,Service Employees
Infemational Union, AFL-CIO, CLC
101 Avenue of tlte.America, 19ú Floor
New Yorþ NY 10013
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I]MTED STATDS OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOA-R'D

REGION 22

POMPTONIÁN FOOD SERVICE

Employer-Petitioner

and

LOCAL 32-BJ, SEIU

Union

Case 22-RM-755

QRDER POSTPONING HEAEI¡TC

IT IS FIEREBY ORDÉRËD that the Hearing in the above-captioned matter which was

scheduled for Februæy 10, 201I, is posþoned indefinitely in ordet to await the ruling on the

Union's Request for Review of the Region's Order Denying Union's Motion to Dismiss Petition.

Signed at Newarþ New Jersey ttris 4ù day of February, 20 1 I .

20 rüashiügton Plaoe, 5h Floor
Newark, New Jersey 07102

Lighher,

TNTAI P Ø1


